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In 1973, the Department concluded that the indictment or criminal prosecution 
of a sitting President would impermissibly undermine the capacity of the executive 
branch to perform its constitutionally assigned functions. We have been asked 
to summarize and review the analysis provided in support of that conclusion, and 
to consider whether any subsequent developments in the law lead us today to 
reconsider and modify or disavow that determination.! We believe that the conclu- 
sion reached by the Department in 1973 still represents the best interpretation 
of the Constitution. 

The Department’s consideration of this issue in 1973 arose in two distinct legal 
contexts. First, the Office of Legal Counsel (‘‘OLC’’) prepared a comprehensive 
memorandum in the fall of 1973 that analyzed whether all federal civil officers 
are immune from indictment or criminal prosecution while in office, and, if not, 
whether the President and Vice President in particular are immune from indictment 
or criminal prosecution while in office. See Memorandum from Robert G. Dixon, 
Jr., Assistant Attorney General, Office of Legal Counsel, Re: Amenability of the 
President, Vice President and other Civil Officers to Federal Criminal Prosecution 
while in Office (Sept. 24, 1973) (‘“‘OLC Memo’’). The OLC memorandum con- 
cluded that all federal civil officers except the President are subject to indictment 
and criminal prosecution while still in office; the President is uniquely immune 
from such process. Second, the Department addressed the question later that same 
year in connection with the grand jury investigation of then-Vice President Spiro 
Agnew. In response to a motion by the Vice President to enjoin grand jury pro- 
ceedings against him, then-Solicitor General Robert Bork filed a brief arguing 
that, consistent with the Constitution, the Vice President could be subject to indict- 
ment and criminal prosecution. See Memorandum for the United States Con- 
cerning the Vice President’s Claim of Constitutional Immunity (filed Oct. 5, 
1973), In re Proceedings of the Grand Jury Impaneled December 5, 1972: 


'Since that time, the Department has touched on this and related questions in the course of resolving other ques- 
tions, see, eg, The President —Interpretation of 18 U.S C. §603 as Applicable to Activities in the Whue House, 
3 Op. O.L.C. 31, 32 (1979); Bnef for the United States as Amicus Curiae in Support of Petitioner at 15 n 8, Clinton 
v. Jones, 520 U.S. 681 (1997) (No. 95-1853), but it has not undertaken a comprehensive reexamination of the 
matter. We note that vanous lawyers and legal scholars have recently espoused a range of views of the matter 
See, e.g, Impeachment or Indictment: Is a Suting President Subject to the Compulsory Criminal Process: Hearings 
Before the Subcomm. on the Constitution, Federalism, and Property Rights of the Senate Comm. on the Judiciary, 
105th Cong (1998) 
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Application of Spiro T. Agnew, Vice President of the United States (D. Md. 1973) 
(No. 73-965) (‘‘SG Brief’’). In so arguing, however, Solicitor General Bork was 
careful to explain that the President, unlike the Vice President, could not constitu- 
tionally be subject to such criminal process while in office. 

In this memorandum, we conclude that the determinations made by the Depart- 
ment in 1973, both in the OLC memorandum and in the Solicitor General’s brief, 
remain sound and that subsequent developments in the law validate both the 
analytical framework applied and the conclusions reached at that time. In Part 
I, we describe in some detail the Department’s 1973 analysis and conclusions. 
In Part H, we examine more recent Supreme Court case law and conclude that 
it comports with the Department’s 1973 conclusions.? 


I. 


A. 


The 1973 OLC memorandum comprehensively reviewed various arguments both 
for and against the recognition of a sitting President’s immunity from indictment 
and criminal prosecution. What follows is a synopsis of the memorandum’s anal- 
ysis leading to its conclusion that the indictment or criminal prosecution of a sit- 
ting President would be unconstitutional because it would impermissibly interfere 
with the President’s ability to carry out his constitutionally assigned functions 
and thus would be inconsistent with the constitutional structure. 


The OLC memorandum began by considering whether the plain terms of the 
Impeachment Judgment Clause prohibit the institution of criminal proceedings 
against any officer subject to that Clause prior to that officer’s conviction upon 
impeachment. OLC Memo at 2. The memorandum concluded that the plain terms 
of the Clause do not impose such a general bar to indictment or criminal trial 
prior to impeachment and therefore do not, by themselves, preclude the criminal 
prosecution of a sitting President. /d. at 7.3 


2 [Implicit in the Department's constitutional analysis of this question in 1973 was the assumption that the President 
would oppose an attempt to subject him to indictment or prosecution, We proceed on the same assumption today 
and therefore do not inquire whether it would be constitutional to indict or try the President with his consent. 

The Department’s previous analysis also focused exclusively on federal rather than state prosecution of a sitting 
President. We proceed on this assumption as well, and thus we do not consider any additional constitutional concerns 
that may be implicated by state cnminal prosecution of a sitting President. See Clinton v Jones, 520 US 681, 
691 (1997) (noting that a state cnminal prosecution of a situng President would raise ‘‘federalism and comity”’ 
concerns rather than separation of powers concerns) 

3In a memorandum prepared earlier this year, we concluded that neither the Impeachment Judgment Clause nor 
any other provision of the Constitution precludes the prosecution of a former President who, while still in office, 
was impeached by the House of Representatives but acquitted by the Senate See Whether a Former President May 

Continued 
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The Impeachment Judgment Clause provides: 


Judgment in Cases of Impeachment shall not extend further than 
to removal from Office, and disqualification to hold and enjoy any 
Office of honor, Trust or Profit under the United States: but the 
Party convicted shall nevertheless be liable and subject to Indict- 
ment, Trial, Judgment and Punishment, according to Law. 


U.S. Const. art. I, §3, cl. 7. The textual argument that the criminal prosecution 
of a person subject to removal by impeachment may not precede conviction by 
the Senate arises from the reference to the ‘‘Party convicted’’ being liable for 
“‘Indictment, Trial, Judgment and Punishment.’’ This textual argument draws sup- 
port from Alexander Hamilton’s discussion of this Clause in The Federalist Nos. 
65, 69, and 77, in which he explained that an offender would still be liable to 
criminal prosecution in the ordinary course of the law after removal by way of 
impeachment. OLC Memo at 2.4 

The OLC memorandum explained, however, that the use of the term ‘‘neverthe- 
less’? cast doubt on the argument that the Impeachment Judgment Clause con- 
stitutes a bar to the prosecution of a person subject to impeachment prior to the 
termination of impeachment proceedings. /d. at 3. ‘‘Nevertheless’’ indicates that 
the Framers intended the Clause to signify only that prior conviction in the Senate 
would not constitute a bar to subsequent prosecution, not that prosecution of a 
person subject to impeachment could occur only after conviction in the Senate. 
Id. ‘‘The purpose of this clause thus is to permit criminal prosecution in spite 
of the prior adjudication by the Senate, i.e., to forestall a double jeopardy argu- 
ment.”’ /d.5 


Be Indicted and Tried for the Same Offenses for Which He Was Impeached by the House and Acquitted by the 
Senate, 24 Op OL.C. 111 (2000) 
4In The Federalist No 69, Hamilton explained: 
The President of the Umted States would be liable to be impeached, tried, and upon conviction . . 
removed from office, and would afterwards be liable to prosecution and pumshment in the ordinary course 
of law. The person of the King of Great Britain is sacred and inviolable: there is no constitutional tnbunal 
to which he is amenable, no punishment to which he can be subjected without involving the crisis of 
a national revolution 
The Federalist No. 69, at 416 (Alexander Hamilton) (Clnton Rossiter ed , 1961) (emphasis added). Simularly, in 
The Federalist No 65, he stated 
the punishment which may be the consequence of conviction upon impeachment 1s not to terminate the 
chastisement of the offender. After having been sentenced to a perpetual ostracism from the esteem and 
confidence and honors and emoluments of his country, he will sull be liable to prosecution and punishment 
in the ordinary course of law. 
id. at 398-99 (emphasis added). Moreover, in The Federalist No. 77, he maintained that the President 1s ‘‘at all 
umes liable to impeachment, trial, dismussion from office . . . and to the forfeiture of life and estate by subsequent 
prosecution in the common course of law’’ /d. at 464 (emphasis added) In addition, Gouverneur Morris stated 
at the Convenuon that ‘‘[a] conclusive reason for making the Senate instead of the Supreme Court the Judge of 
impeachments, was that the latter was to try the President after the trial of the impeachment.’’ 2 Records of the 
Federal Conventton of 1787, at 500 (Max Farrand ed., 1974). 
5In our recent memorandum explonng in detail the meaning of the Impeachment Judgment Clause, we concluded 
that the relationship between this clause and double jeopardy pmnciples 1s somewhat more complicated than the 
1973 OLC Memo suggests See Whether a Former President May Be Indicted and Tried for the Same Offenses 
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The OLC memorandum further explained that if the text of the Impeachment 
Judgment Clause barred the criminal prosecution of a sitting President, then the 
same text would necessarily bar the prosecution of all other ‘‘civil officers’’ 
during their tenure in office. The constitutional practice since the Founding, how- 
ever, has been to prosecute and even imprison civil officers other than the Presi- 
dent while they were still in office and prior to their impeachment. See, e.g., 
id. at 4-7 (cataloguing cases). In addition, the conclusion that the Impeachment 
Judgment Clause constituted a textual bar to the prosecution of a civil officer 
prior to the termination of impeachment proceedings ‘‘would create serious prac- 
tical difficulties in the administration of the criminal law.’’ /d. at 7. Under such 
an interpretation, a prosecution of a government official could not proceed until 
a court had resolved a variety of complicated threshold constitutional questions: 


These include, first, whether the suspect is or was an officer of 
the United States within the meaning of Article II, section 4 of 
the Constitution, and second, whether the offense is one for which 
he could be impeached. Third, there would arise troublesome cor- 
ollary issues and questions in the field of conspiracies and with 
respect to the limitations of criminal proceedings. 


Id. The memorandum concluded that ‘‘[a]n interpretation of the Constitution 
which injects such complications into criminal proceedings is not likely to be a 
correct one.’’ Id. As a result, the Impeachment Judgment Clause could not itself 
be said to be the basis for a presidential immunity from indictment or criminal 
trial. 


2. 


The OLC memorandum next considered ‘‘whether an immunity of the President 
from criminal proceedings can be justified on other grounds, in particular the 
consideration that the President’s subjection to the jurisdiction of the courts would 
be inconsistent with his position as head of the Executive branch.’” OLC Memo 
at 18. In examining this question, the memorandum first considered the contention 
that the express, limited immunity conferred upon members of Congress by the 
Arrest and Speech or Debate Clauses of Article I, Section 6 of the Constitution 
necessarily precludes the conclusion that the President enjoys a broader, implicit 
immunity from criminal process.© One might contend that the Constitution’s grant 


for Which He Was impeached by the House and Acquitted by the Senate, 24 Op. OLC at 128-30. Nothing in 
our more recent analysis, however, calls into question the 1973 OLC Memo’s conclusions. 
6 Article I, Section 6, Clause | provides 


The Senators and Representatives shall. 1n all Cases, except Treason, Felony and Breach of the Peace, 
be privileged from Arrest dung their Attendance at the Session of their respective Houses, and in going 
Continued 
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of a limited immunity to members of Congress reflects a determination that federal 
officials enjoy no immunity absent a specific textual grant. 

The OLC memorandum determined that this contention was not ‘‘necessarily 
conclusive.’” OLC Memo at 18. ‘‘[I]t could be said with equal validity that Article 
I, sec. 6, clause 1 does not confer any immunity upon the members of Congress, 
but rather limits the complete immunity from judicial proceedings which they 
otherwise would enjoy as members of a branch co-equal with the judiciary.”’ Id. 
Thus, in the absence of a specific textual provision withdrawing it, the President 
would enjoy absolute immunity. In addition, the textual silence regarding the exist- 
ence of a presidential immunity from criminal proceedings may merely reflect 
the fact that it ‘‘may have been too well accepted to need constitutional mention 
(by analogy to the English Crown), and that the innovative provision was the 
specified process of impeachment extending even to the President.’’ Jd. at 19. 
Finally, the historical evidence bearing on whether or not an implicit presidential 
immunity from judicial process was thought to exist at the time of the Founding 
was ultimately ‘‘not conclusive.’’ Zd. at 20. 


3. 


The OLC memorandum next proceeded to consider whether an immunity from 
indictment or criminal prosecution was implicit in the doctrine of separation of 
powers as it then stood. OLC Memo at 20. After reviewing judicial precedents 
and an earlier OLC opinion,’ id. at 21-24, the OLC memorandum concluded that 
‘“‘under our constitutional plan it cannot be said either that the courts have the 
same jurisdiction over the President as if he were an ordinary citizen or that the 
President is absolutely immune from the jurisdiction of the courts in regard to 
any kind of claim.’’ /d. at 24. As a consequence, ‘‘[t]he proper approach is to 
find the proper balance between the normal functions of the courts and the special 
responsibilities and functions of the Presidency.”’ /d. 

The OLC memorandum separated into two parts the determination of the proper 
constitutional balance with regard to the indictment or criminal prosecution of 
a sitting President. First, the memorandum discussed whether any of the consider- 
ations that had lead to the rejection of the contention that impeachment must pre- 
cede criminal proceedings for ordinary civil officers applied differently with 
respect to the President in light of his position as the sole head of an entire branch 
of government. Jd.8 Second, the memorandum considered ‘‘whether criminal pro- 


to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned 
in any other Place 

7See Memorandum from Robert G Dixon, Jr, Assistant Attorney General, Office of Legal Counsel, Re Presi- 
dential Amenability to Judicial Subpoenas (June 25, 1973). 

8 We note that the statements quoted in footnote 4 above from The Federalist Papers and Gouverneur Morns, 
which provide that the President may be prosecuted after having been tned by the Senate, are consistent with the 
conclusion that the President may enjoy an immunity from cnmunal prosecution while in office that other civil 
officers do not The quoted statements are not dispositive of this questron, however, as the OLC memorandum 
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ceedings and execution of potential sentences would improperly interfere with the 
President’s constitutional duties and be inconsistent with his status.’’ /d. 


a. 


The OLC memorandum’s analysis of the first of these questions began with 
a consideration of whether the nature of the defendant’s high office would render 
such a trial ‘‘too political for the judicial process.’” OLC Memo at 24. The memo- 
randum concluded that the argument was, as a general matter, unpersuasive. 
Nothing about the criminal offenses for which a sitting President would be tried 
would appear to render the criminal proceedings ‘‘too political.’’ The only kind 
of offenses that could lead to criminal proceedings against the President would 
be statutory offenses, and ‘‘their very inclusion in the Penal Code is an indication 
of a congressional determination that they can be adjudicated by a judge and 
jury.’’ Id. In addition, there would not appear to be any “‘weighty reason to dif- 
ferentiate between the President and other officeholders’ in regard to the ‘‘polit- 
ical’? nature of such a proceeding “‘unless special separation of powers based 
interests can be articulated with clarity.’ Jd. at 25. 

The memorandum also considered but downplayed the potential concern that 
criminal proceedings against the President would be ‘‘too political’ either because 
“‘the ordinary courts may not be able to cope with powerful men’’ or because 
no fair trial could be provided to the President. Jd. Although the fear that courts 
would be unable to subject powerful officials to criminal process ‘‘arose in Eng- 
land where it presumably was valid in feudal time,’’ ‘‘[i]n the conditions now 
prevailing in the United States, little weight is to be given to it as far as most 
officeholders are concerned.’’ /d. Nor did the memorandum find great weight in 
the contention that the President, by virtue of his position, could not be assured 
a fair criminal proceeding. To be sure, the memorandum continued, it would be 
‘“‘extremely difficult’’ to assure a sitting President a fair trial, id., noting that it 
‘‘might be impossible to impanel a neutral jury.’’ Jd. However, ‘‘there is a serious 
‘fairness’ problem whether the criminal trial precedes or follows impeachment.’’ 
Id. at 26. And ‘‘the latter unfairness is contemplated and accepted in the impeach- 
ment clause itself, thus suggesting that the difficulty in impaneling a neutral jury 
should not be viewed, in itself, an absolute bar to indictment of a public figure.”’ 
Id. 

The OLC memorandum next considered whether, in light of the President’s 
unique powers to supervise executive branch prosecutions and assert executive 


recognized Some statements by subsequent commentators may be read to contemplate cnminal prosecution of incum- 
bent civil officers, including the President See, e g., William Rawle, A View of the Constitution of the United States 
of America 215 (2d ed 1829) (‘‘But the ordinary tribunals, as we shall see, are not precluded, either before or 
after an impeachment, from taking cognizance of the public and official delinquency.’’). There 1s also James Wilson's 
statement in the Pennsylvania ratification debates that ‘‘far from being above the laws, he [the President] 1s amenable 
to them in his pnvate character as a citizen, and in his public character by unpeachment.’’ 2 The Debates in the 
Several State Conventions on the Adoption of the Federal Constitution 480 (Jonathan Elhot ed , 2d ed. 1836). 
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privilege, the constitutional balance generally should favor the conclusion that a 
sitting President may not be subjected to indictment or criminal prosecution. /d. 
at 26. According to this argument, the possession of these powers by the President 
renders the criminal prosecution of a sitting President inconsistent with the con- 
stitutional structure. It was suggested that such powers, which relate so directly 
to the President’s status as a law enforcement officer, are simply incompatible 
with the notion that the President could be made a defendant in a criminal case. 
The memorandum did not reach a definitive conclusion on the weight to be 
accorded the President’s capacity to exercise such powers in calculating the con- 
stitutional balance, although it did suggest that the President’s possession of such 
powers pointed somewhat against the conclusion that the chief executive could 
be subject to indictment or criminal prosecution during his tenure in office. 

In setting forth the competing considerations, the memorandum explained that, 
on the one hand, “‘it could be argued that a President’s status as defendant in 
a criminal case would be repugnant to his office of Chief Executive, which 
includes the power to oversee prosecutions. In other words, just as a person cannot 
be judge in his own case, he cannot be prosecutor and defendant at the same 
time.’’ Jd. This contention ‘‘would lose some of its persuasiveness where, as in 
the Watergate case, the President delegates his prosecutorial functions to the 
Attorney General, who in turn delegates them [by regulation] to a Special Pros- 
ecutor.’’ Jd. At the same time, the status of the Watergate Special Prosecutor 
was somewhat uncertain, as ‘‘none of these delegations is, or legally can be, 
absolute or irrevocable.’’ Jd. The memorandum suggested, therefore, that even 
in the Watergate matter there remained the structural anomaly of the President 
serving as the chief executive and the defendant in a federal prosecution brought 
by the executive branch.9 

The OLC memorandum also considered the degree to which a criminal prosecu- 
tion of a sitting President is incompatible with the notion that the President pos- 
sesses the power to assert executive privilege in criminal cases. The memorandum 
suggested that ‘‘the problem of Executive privilege may create the appearance 
of so serious a conflict of interest as to make it appear improper that the President 
should be a defendant in a criminal case.’’ Jd. ‘‘If the President claims the privi- 
lege he would be accused of suppressing evidence unfavorable to him. If he fails 
to do so the charge would be that by making available evidence favorable to 
him he is prejudicing the ability of future Presidents to claim privilege.’’ Id. Ulti- 


° This particular concern might also ‘‘lose some of its persuasiveness’’ with respect to a prosecution by an inde- 
pendent counsel appointed pursuant to the later-enacted Ethics in Government Act of 1978, 28 U.S.C §§ 49, 591 
et seq, whose status 1s defined by statute rather than by regulation. In Morrison v. Olson, 487 US 654 (1988), 
the Supreme Court rejected the argument that the independent counsel's statutory protection from removal absent 
“‘good cause’’ or some condition substanually impairing the performance of his duties, td. at 663, violates the 
Appointments Clause, U.S Const art. Il, §2. cl. 2, or separation of powers pnnciples more generally, 487 US. 
at 685-96, But since the 1973 OLC memorandum did not place appreciable weight on this argument in determining 
a sitting President’s amenability to criminal prosecution, and since we place no reliance on this argument at all 
im our reconsideration and reaffirmation of the 1973 memorandum’s concluston, see infra part IB, we need not 
further explore Morrison’s relevance to this argument 
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mately, however, the memorandum did not conclude that the identification of the 
possible incompatibility between the exercise of certain executive powers and the 
criminal prosecution of a sitting President sufficed to resolve the constitutional 
question whether a sitting President may be indicted or tried. 


b. 


The OLC memorandum then proceeded to the second part of its constitutional 
analysis, examining whether criminal proceedings against a sitting President 
should be barred by the doctrine of separation of powers because such proceedings 
would ‘‘unduly interfere in a direct or formal sense with the conduct of the Presi- 
dency.’” OLC Memo at 27. It was on this ground that the memorandum ultimately 
concluded that the indictment or criminal prosecution of a sitting President would 
be unconstitutional. 

As an initial matter, the memorandum noted that in the Burr case, see United 
States v. Burr, 25 F. Cas. 187 (C.C. D. Va. 1807) (No. 14,694), President Jefferson 
claimed a privilege to be free from attending court in person. OLC Memo at 
27. Moreover, ‘‘it is generally recognized that high government officials are 
excepted from the duty to attend court in person in order to testify,’’ and ‘‘[tJhis 
privilege would appear to be inconsistent with a criminal prosecution which nec- 
essarily requires the appearance of the defendant for pleas and trial, as a practical 
matter.’’ Id. The memorandum noted, however, that the privilege against personal 
appearance was ‘‘only the general mle.’’ Jd. The memorandum then suggested 
that the existence of such a general privilege was not, by itself, determinative 
of the question whether a sitting President could be made a defendant in a criminal 
proceeding. ‘‘Because a defendant is already personally involved in a criminal 
case (if total immunity be laid aside), it may be questioned whether the normal 
privilege of high officials not to attend court in person applies to criminal pro- 
ceedings in which the official is a defendant.’ Jd. 

Even though the OLC memorandum suggested that the existence of a general 
privilege against personal appearance was not determinative, the memorandum did 
conclude that the necessity of the defendant’s appearance in a criminal trial was 
of great relevance in determining how the proper constitutional balance should 
be struck. By virtue of the necessity of the defendant’s appearance, the institution 
of criminal proceedings against a sitting President ‘‘would interfere with the Presi- 
dent’s unique official duties, most of which cannot be performed by anyone else.”’ 
Id. at 28. Moreover, ‘‘[dJuring the past century the duties of the Presidency. . . 
have become so onerous that a President may not be able fully to discharge the 
powers and duties of his office if he had to defend a criminal prosecution.”’ Id. 
Finally, ‘‘under our constitutional plan as outlined in Article I, sec. 3, only the 
Congress by the formal process of impeachment, and not a court by any process 
should be accorded the power to interrupt the.Presidency or oust an incumbent.”’ 
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Id. The memorandum rejected the argument that such burdens should not be 
thought conclusive because even an impeachment proceeding that did not result 
in conviction might preclude a President from performing his constitutionally 
assigned duties in the course of defending against impeachment. In contrast to 
the risks that would attend a criminal proceeding against a sitting President, ‘‘this 
is a risk expressly contemplated by the Constitution, and is a necessary incident 
of the impeachment process.”’ /d. 


As a consequence of the personal attention that a defendant must, as a practical 
matter, give in defending against a criminal proceeding, the memorandum con- 
cluded that there were particular reasons rooted in separation of powers concerns 
that supported the recognition of an immunity for the President while in office. 
With respect to the physical disabilities alone imposed by criminal prosecution, 
“tin view of the unique aspects of the Office of the President, criminal proceedings 
against a President in office should not go beyond a point where they could result 
in so serious a physical interference with the President’s performance of his offi- 
cial duties that it would amount to an incapacitation.’’ /d. at 29. To be sure, the 
concer that criminal proceedings would render a President physically incapable 
of performing constitutionally assigned functions would not be ‘‘quite as serious 
regarding minor offenses leading to a short trial and a fine.’’ /d. But ‘‘in more 
serious matters, i.e., those which could require the protracted personal involvement 
of the President in trial proceedings, the Presidency would be derailed if the Presi- 
dent were tried prior to removal.’’ Id. 


The OLC memorandum also explained that the ‘‘non-physical yet practical 
interferences, in terms of capacity to govern’’ that would attend criminal pro- 
ceedings against a sitting President must also be considered in the constitutional 
balance of competing institutional interests. Jd. In this regard, the memorandum 
explained that ‘‘the President is the symbolic head of the Nation. To wound him 
by a criminal proceeding is to hamstring the operation of the whole governmental 
apparatus, both in foreign and domestic affairs.’’ Id. at 30. In light of the conclu- 
sion that an adjudication of the President’s criminal culpability would be uniquely 
destabilizing to an entire branch of government, the memorandum suggested that 
“‘special separation of powers based interests can be articulated with clarity’ 
against permitting the ordinary criminal process to proceed. Jd. at 25. By virtue 
of the impact that an adjudication of criminal culpability might have, a criminal 
proceeding against the President is, in some respects, necessarily political in a 
way that criminal proceedings against other civil officers would not be. In this 
respect, it would be ‘‘incongruous’’ for a ‘“‘jury of twelve’? to undertake the 
“unavoidably political’? task of rendering judgment in a criminal proceeding 
against the President. Id. at 30. ‘‘Surely, the House and Senate, via impeachment, 
are more appropriate agencies for such a crucial task, made unavoidably political 
by the nature of the ‘defendant.’ ’’ Jd. The memorandum noted further that ‘‘[t]he 
genius of the jury trial’’ was to provide a forum for ordinary people to pass on 
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“matters generally within the experience or contemplation of ordinary, everyday 
life.’’ Zd. at 31. The memorandum therefore asked whether it would ‘‘be fair to 
such an agency to give it responsibility for an unavoidably political judgment 
in the esoteric realm of the Nation’s top Executive.’’ Jd. 

In accord with this conclusion about the propriety of leaving such matters to 
the impeachment process, the memorandum noted that ‘‘{u]nder our developed 
constitutional order, the presidential election is the only national election, and 
there is no effective substitute for it.’’ /d. at 32. A criminal trial of a sitting Presi- 
dent, however, would confer upon a jury of twelve the power, in effect, to overturn 
this national election. ‘‘The decision to terminate this mandate . . . is more fit- 
tingly handled by the Congress than by a jury, and such congressional power 
is founded in the Constitution.’’ /d. In addition, the impeachment process is better 
suited to the task than is a criminal proceeding because appeals from a criminal 
trial could ‘‘drag out for months.’’ /d. at 31. By contrast, ‘‘[t]he whole country 
is represented at the [impeachment] trial, there is no appeal from the verdict, and 
removal opens the way for placing the political system on a new and more healthy 
foundation.’’ Jd. 


4. 


The OLC memorandum concluded its analysis by addressing ‘‘[a] possibility 
not yet mentioned,’’ which would be ‘‘to indict a sitting President but defer further 
proceedings until he is no longer in office.’” OLC Memo at 29. The memorandum 
stated that ‘‘[f]rom the standpoint of minimizing direct interruption of official 
duties —and setting aside the question of the power to govern— this procedure 
might be a course to be considered.’’ Jd. The memorandum suggested, however, 
that “‘an indictment hanging over the President while he remains in office would 
damage the institution of the Presidency virtually to the same extent as an actual 
conviction.’” Jd. In addition, there would be damage to the executive branch 
“‘flowing from unrefuted charges.’’ Jd. Noting that ‘‘the modern Presidency, under 
whatever party, has had to assume a leadership role undreamed of in the eighteenth 
and early nineteenth centuries,’’ the memorandum stated that ‘‘[t]he spectacle of 
an indicted President still trying to serve as Chief Executive boggles the imagina- 
tion.”’ Id. at 30. 

The memorandum acknowledged that, ‘‘it is arguable that . . . it would be pos- 
sible to indict a President, but defer trial until he was out of office, without in 
the meantime unduly impeding the power to govern, and the symbolism on which 
so much of his real authority rest.’’ /d. at 31. But the memorandum nevertheless 
concluded that 


(gliven the realities of modern politics and mass media, and the 
delicacy of the political relationships which surround the Presidency 
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both foreign and domestic, there would be a Russian roulette aspect 
to the course of indicting the President but postponing trial, hoping 
in the meantime that the power to govern could survive. 


Id. In light of the effect that an indictment would have on the operations of the 
executive branch, ‘‘an impeachment proceeding is the only appropriate way to 
deal with a President while in office.’’ Jd. at 32. 

In reaching this conclusion regarding indictment, the memorandum noted that 
there are ‘‘certain drawbacks,” such as the possibility that the statute of limitations 
might run, thereby resulting in ‘‘a complete hiatus in criminal liability.’’ Jd. As 
the statute of limitations is ultimately within the control of Congress, however, 
the memorandum’s analysis concluded as follows: ‘‘We doubt. . . that this gap 
in the law is sufficient to overcome the arguments against subjecting a President 
to indictment and criminal trial while in office.’’ [d. 


B. 


On October 5, 1973, less than two weeks after OLC issued its memorandum, 
Solicitor General Robert Bork filed a brief in the United States District Court 
for the District of Maryland that addressed the question whether it would be con- 
stitutional to indict or criminally try a sitting President. Then-Vice President 
Agnew had moved to enjoin, principally on constitutional grounds, grand jury 
proceeding against him. See SG Brief at 3. In response to this motion, Solicitor 
General Bork provided the court with a brief that set forth ‘considerations based 
upon the Constitution’s text, history, and rationale which indicate that all civil 
officers of the United States other than the President are amenable to the federal 
criminal process either before or after the conclusion of impeachment pro- 
ceedings.”’ Id.'° 


As had the OLC memorandum, the Solicitor General’s brief began by noting 
that ‘‘[t]he Constitution provides no explicit immunity from criminal sanctions 
for any civil officer.’’ SG Brief at 4. Indeed, the brief noted that the only textual 
grant of immunity for federal officials appears in the Arrest and Speech or Debate 
Clauses of Article I, Section 6. In referring to these clauses, the brief rejected 
the suggestion that the immunities set forth there could be understood to be a 
partial withdrawal from members of Congress of a broader implicit immunity that 
all civil officers, including the President, generally enjoyed; indeed, ‘‘[t]he intent 


10 Unlike the OLC memorandum, the Solicitor General’s brief did not specifically disunguish between indictment 
and other phases of the ‘‘criminal process '’ While explaining that ‘‘the President 1s immune from indictment and 
tnal prior to removal from office,’’ SG Brief at 20, the brief did not specifically opine as to whether the President 
could be indicted as long as further process was postponed until he left office. 
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of the Framers was to the contrary.’’ SG Brief at 5.'! In light of the textual omis- 
sion of any express grant of immunity from criminal process for civil officers 
generally, ‘‘it would require a compelling constitutional argument to erect such 
an immunity for a Vice President.’’ Id. 

In considering whether such a compelling argument could be advanced, the brief 
distinguished the case of the President from that of the Vice President. Although 
the Vice President had suggested that the Impeachment Judgment Clause itself 
demonstrated that ‘‘impeachment must precede indictment’’ for all civil officers, 
the records of the debates of the constitutional convention did not support that 
conclusion. /d. The Solicitor General argued, in accord with the OLC memo- 
randum, that the ‘‘principal operative effect’? of the Impeachment Judgment 
Clause ‘‘is solely the preclusion of pleas of double jeopardy in criminal prosecu- 
tions following convictions upon impeachments.’’ Jd. at 7. In any event, the 
discussion of the Impeachment Judgment Clause in the convention focused almost 
exclusively on the Office of the President, and ‘‘the Framers did not debate the 
question whether impeachment generally must precede indictment.’’ /d. at 6. 

To the extent that the convention did debate the timing of impeachment relative 
to indictment, the brief explained, the convention records ‘‘show that the Framers 
contemplated that this sequence should be mandatory only as to the President.”’ 
Id. Moreover, the remarks contained in those records ‘‘strongly suggest an under- 
standing that the President, as Chief Executive, would not be subject to the ordi- 
nary criminal process.’’ Jd. The Framers’ ‘‘assumption that the President would 
not be subject to criminal process’’ did not, however, rest on a general principle 
applicable to all civil officers. /d. Instead, the assumption was ‘‘based upon the 
crucial nature of his executive powers.’’ /d. As the brief stated: 


The President’s immunity rests not only upon the matters just dis- 
cussed but also upon his unique constitutional position and powers 
. . . . There are substantial reasons, embedded not only in the con- 
stitutional framework but in the exigencies of government, for 
distinguishing in this regard between the President and all lesser 
officers including the Vice President. 


Id. at 7. 
2. 


In explaining why, as an initial matter, the Vice President could be indicted 
and tried while still in office, the brief argued that indictment would not effect 
the de facto removal of that officer. SG Brief at 11. ‘‘[I]t is clear from history 


'IIn this respect, the Solicitor General’s bnef more forcefully rejected this suggestion than did the OLC memo- 
randum, which reasoned that the clauses gave mse ‘‘with equal validity’’ to competing inferences on this point 
See OLC Memo at 18 
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that a criminal indictment, or even trial and conviction, does not, standing alone, 
effect the removal of an impeachable federal officer.’’ Id. at 11-12. The brief 
noted the past constitutional practice of indicting and even convicting federal 
judges during their tenure, as well as the fact that Vice President Aaron Burr 
‘‘was subject to simultaneous indictment in two states while in office, yet he 
continued to exercise his constitutional responsibilities until the expiration of his 
term.’’ Jd. at 12. ‘‘Apparently, neither Burr nor his contemporaries considered 
him constitutionally immune from indictment. Although counsel for the Vice 
President asserted that Burr’s indictments were ‘allowed to die,’ that was merely 
because ‘Burr thought it best not to visit either New York or New Jersey.’”’ 
Id. at 12 n* (citations omitted). The brief therefore determined that ‘‘[{cJertainly 
it is clear that criminal indictment, trial, and even conviction of a Vice President 
would not, ipso facto, cause his removal; subjection of a Vice President to the 
criminal process therefore does not violate the exclusivity of the impeachment 
power as the means of his removal from office.’’ Jd. at 13. 

The brief did conclude, however, that the ‘‘structure of the Constitution’’ pre- 
cluded the indictment of the President. Jd. at 15. In framing the inquiry into 
whether considerations of constitutional structure supported the recognition of an 
immunity from criminal process for certain civil officers, the brief explained that 
the ‘‘Constitution is an intensely practical document and judicial derivation of 
powers and immunities is necessarily based upon consideration of the document’s 
structure and of the practical results of alternative interpretations.’’ /d. As a con- 
sequence, 


[t]he real question underlying the issue of whether indictment of 
any particular civil officer can precede conviction upon impeach- 
ment— and it is constitutional in every sense because it goes to 
the heart of the operation of government—is whether a govern- 
mental function would be seriously impaired if a particular civil 
officer were liable to indictment before being tried on impeachment. 


Id. at 15-16. Given that the constitutional basis for the recognition of a civil offi- 
cer’s immunity from criminal process turned on the resolution of this question, 
the answer ‘‘must necessarily vary with the nature and functions of the office 
involved.’’ Jd. at 16. 

The brief then proceeded to consider the consequences that criminal prosecu- 
tions would have on the performance of the constitutional functions that are the 
responsibility of various civil officers. As a matter of constitutional structure, 
Article III judges should enjoy no constitutional immunity from the criminal 
process because while a ‘‘judge may be hampered in the performance of his duty 
when he is on trial for a felony . . . his personal incapacity in no way threatens 
the ability of the judicial branch to continue to function effectively.’’ Jd. at 16. 
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Similarly, no such immunity should be recognized for members of Congress. The 
limited immunity in the Arrest and Speech or Debate Clauses reflected 


a recognition that, although the functions of the legislature are not 
lightly to be interfered with, the public interest in the expeditious 
and even-handed administration of the criminal law outweighs the 
cost imposed by the incapacity of a single legislator. Such inca- 
pacity does not seriously impair the functioning of Congress. 


Id. at 16-17. 

The brief argued that the same structural considerations that counseled against 
the recognition of an immunity from criminal process for individual judges or 
legislators also counseled against the recognition of such an immunity for the 
Vice President: 


Although the office of the Vice Presidency is of course a high one, 
it is not indispensable to the orderly operation of government. There 
have been many occasions in our history when the nation lacked 
a Vice President, and yet suffered no ill consequences. And, as has 
been discussed above, at least one Vice President successfully ful- 
filled the responsibilities of his office while under indictment in 
two States. 


Id. at 18 (citation omitted). The brief noted that the Vice President had only three 
constitutional functions: to replace the President in certain extraordinary cir- 
cumstances; to make, in certain extraordinary circumstances, a written declaration 
of the President’s inability to discharge the powers and duties of his office; and 
to preside over the Senate and cast the deciding vote in the case of a tie in that 
body. Jd. at 19. None of these ‘‘constitutional functions is substantially impaired 
by [the Vice President’s] liability to the criminal process.’’ Jd. 


3. 


The Solicitor General’s brief explained that recognition of presidential immunity 
from criminal process, in contrast to the vice presidential immunity, was com- 
pelled by a consideration of the constitutional structure. After noting that 
“‘[a]lmost all legal commentators agree . . . that an incumbent President must 
be removed from office through conviction upon an impeachment before being 
subject to the criminal process,’’ SG Brief at 17, the brief repeated its determina- 
tion that the Framers assumed ‘‘that the nation’s Chief Executive, responsible as 
no other single officer is for the affairs of the United States, would not be taken 
from duties that only he can perform unless and until it is determined that he 
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is to be shorn of those duties by the Senate.’ Jd. A proper understanding of the 
constitutional structure reflects this shared assumption; in this regard it is ‘‘note- 
worthy that the President is the only officer of government for whose temporary 
disability the Constitution provides procedure to qualify a replacement.’’ Jd. at 
18. This provision constituted a textual recognition ‘‘that the President is the only 
officer of government for whose temporary disability while in office incapacitates 
an entire branch of government.” Id. 


Finally, the brief noted that the conclusion that the Framers assumed that the 
President would enjoy an immunity from criminal process was supported by other 
considerations of constitutional structure beyond the serious interference with the 
capacity of the executive branch to perform its constitutional functions. The 
‘Framers could not have contemplated prosecution of an incumbent President 
because they vested in him complete power over the execution of the laws, which 
includes, of course, the power to control prosecutions.”’ Jd. at 20. 


C. 


The foregoing review demonstrates that, in 1973, the Department applied a con- 
sistent approach in analyzing the constitutional question whether a sitting President 
may be subject to indictment and criminal prosecution. Both the OLC memo- 
randum and the Solicitor General’s brief recognized that the President is not above 
the law, and that he is ultimately accountable for his misconduct that occurs 
before, during, and after his service to the country. Each also recognized, however, 
that the President occupies a unique position within our constitutional order. 


The Department concluded that neither the text nor the history of the Constitu- 
tion ultimately provided dispositive guidance in determining whether a President 
is amenable to indictment or criminal prosecution while in office. It therefore 
based its analysis on more general considerations of constitutional structure. 
Because of the unique duties and demands of the Presidency, the Department con- 
cluded, a President cannot be called upon to answer the demands of another branch 
of the government in the same manner as can all other individuals. The OLC 
memorandum in particular concluded that the ordinary workings of the criminal 
process would impose burdens upon a sitting President that would directly and 
substantially impede the executive branch from performing its constitutionally 
assigned functions, and the accusation or adjudication of the criminal culpability 
of the nation’s chief executive by either a grand jury returning an indictment or 
a petit jury returning a verdict would have a dramatically destabilizing effect upon 
the ability of a coordinate branch of government to function. The Department 
therefore concluded in both the OLC memorandum and the Solicitor General’s 
brief that, while civil officers generally may be indicted and criminally prosecuted 
during their tenure in office, the constitutional structure permits a sitting President 
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to be subject to criminal process only after he leaves office or is removed there- 
from through the impeachment process. 


II. 


Since the Department set forth its constitutional analysis in 1973, the Supreme 
Court has decided three cases that are relevant to whether a sitting President may 
be subject to indictment or criminal prosecution.!2 United States v. Nixon, 418 
U.S. 683 (1974), addressed whether the President may assert a claim of executive 
privilege in response to a subpoena in a criminal case that seeks records of 
communications between the President and his advisors. Nixon v. Fitzgerald, 457 
U.S. 731 (1982), and Clinton v. Jones, 520 U.S. 681 (1997), both addressed the 
extent to which the President enjoys a constitutional immunity from defending 
against certain types of civil litigation, with Fitzgerald focusing on official mis- 
conduct and Jones focusing primarily on misconduct ‘‘unrelated to any of his 
official duties as President of the United States and, indeed, occurr[ing] before 
he was elected to that office.’’ Id. at 686.!3 

None of these cases directly addresses the questions whether a sitting President 
may be indicted, prosecuted, or imprisoned.'4 We would therefore hesitate before 


12We do not consider either Nixon v Administrator of General Services, 433 U S. 425 (1977), or Morrison v. 
Olson, 487 U.S 654 (1988), to be directly relevant to this question, and thus we do not discuss either of them 
extensively. Nixon v Administrator of General Services involved a suit brought by former President Nixon to enjoin 
enforcement of a federal statute taking custody of and regulating access to his Presidential papers and various tape 
recordings, in part on the ground that the statute violated the separation of powers While the case did analyze 
the separation of powers claim under a halancing test of the sort we embrace here, see imfra text accompanying 
note 17, the holding and reasoning do not shed appreciable light on the question before us 

Morrison v Olson considered and rejected various separauon of powers challenges to the independent counsel 
provisions of the Ethics in Government Act of 1978, which authorized a court-appointed independent counsel to 
investigate and prosecute the President and certain other high-ranking executve branch officials for violauons of 
federal cnmunal laws Morrison focused on whether a particular rype of prosecutor could pursue cnmuinal investiga- 
tions and prosecutions of executive branch officials, in a case involving the crimunal investigation of an inferior 
federal officer The Court accordingly had no occasion to and did not consider whether the Act could constitutionally 
be invoked to support an independent counsel’s indictment of a sitting President. 

'3 The Court noted that Jones’s state law claim for defamation based on statements by ‘‘various persons authonzed 
to speak for the President,’’ 520 US. at 685, ‘‘arguably may involve conduct within the outer perimeter of the 
President’s official responsibilities ’ Jd. at 686 For purposes of this memorandum, we use the phrase ‘‘unofficial 
conduct,”’ as did the Court, see id. at 693, to refer to conduct unrelated to the President’s official duties. Compare 
Nixon v. Fitzgerald, 457 U S. at 756 (recognizing ‘‘absolute Presidential immunity from damages lability for acts 
within the ‘outer perimeter’ of his official responsibility’’). 

14 See United States v. Nixon, 418 US. at 687 n2 (expressly reserving the question whether the President can 
constitutionally be named an unindicted co-conspirator). See also Jones v. Clinton, 36 F Supp 2d 1118, 1134 n.22 
(ED Ark 1999) (‘‘[T]he question of whether a President can be held in cnmuinal contempt of court and subjected 
to cnmuinal penalties raises constitutional issues not addressed by the Supreme Court in the Jones case.’’) As a 
matter of constitutional practice, it remains the case today that no President has ever so much as testified, or been 
ordered to testify, in open court, let alone been subject to criminal proceedings as a defendant. Clinton v. Jones, 
520 U.S at 692 n 14. 

In the reply bnef for the United States in United States v Nixon, in response to President Nixon's argument 
that a sittng President was constitutionally immune from indictment and therefore 1mmune from being named an 
unindicted co-conspirator by a grand jury, Watergate Special Prosecutor Leon Jaworski argued that it was not settled 
as a matter of constitutional law whether a situng President could be subyect to indictment. See Reply Bnef for 
the United States, United States v. Nixon, 418 US. 683 (1974) (No 73-1766). He therefore argued that the Court 

Continued 
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concluding that judicial statements made in the context of these distinct constitu- 
tional disputes would suffice to undermine the Department’s previous resolution 
of the precise constitutional question addressed here. In any event, however, we 
conclude that these precedents are largely consistent with the Department’s 1973 
determinations that (1) the proper doctrinal analysis requires a balancing between 
the responsibilities of the President as the sole head of the executive branch 
against the important governmental purposes supporting the indictment and 
criminal prosecution of a sitting President; and (2) the proper balance supports 
recognition of a temporary immunity from such criminal process while the Presi- 
dent remains in office. Indeed, United States v. Nixon and Nixon v. Fitzgerald 
recognized and embraced the same type of constitutional balancing test anticipated 
in this Office’s 1973 memorandum. Clinton v. Jones, which held that the President 
is not immune from at least certain judicial proceedings while in office, even 
if those proceedings may prove somewhat burdensome, does not change our 
conclusion in 1973 and again today that a sitting President cannot constitutionally 
be indicted or tried. 


In United States v. Nixon, the Court considered a motion by President Nixon 
to quash a third-party subpoena duces tecum directing the President to produce 
certain tape recordings and documents concerning his conversations with aides 
and advisers. 418 U.S. at 686. The Court concluded that the subpoena, which 
had been issued upon motion by the Watergate Special Prosecutor in connection 


should not rely on the assumption that a situng President 1s immune from indictment in resolving the distinct question 
whether the President could be named an unindicted co-conspirator In so arguing, the Special Prosecutor reyected 
the President’s contention that either the histoncal evidence of the intent of the Framers or the plain terms of the 
Impeachment Judgment Clause foreclosed the indictment of a sitting President as a constitutional matter See id. 
at 24 (‘‘nothing in the text of the Constitution or im its history . imposes any bar to indictment of an incumbent 
President’), id at 29 (‘‘{T]he simple fact is that the Framers never confronted the issue at all’’) The Special 
Prosecutor then argued, as the Department itself had concluded, that ‘‘[p]mmary support for such a prohibition must 
be found, if at all, in considerations of consututional and public policy including competing factors such as the 
nature and role of the Presidency in our constitutional system, the importance of the administration of criminal 
Justice, and the principle that under our system no person, no matter what his station, is above the law.’’ /d. at 
24-25. The Special Prosecutor explained that the contention that the President should be immune from indictment 
because the functioning of the executive branch depends upon a President unburdened by defending against criminal 
charges ‘‘1s a weighty argument and it 1s entitled to great respect.’’ /d. at 31. He noted, however, that ‘‘our constitu- 
tional system has shown itself to be remarkably resilient’’ and that ‘‘there are very serious implications to the Presi- 
dent’s position that he has absolute immunity from criminal indictment.”’ Jd at 32 In particular, the Special Pros- 
ecutor argued that to the extent some criminal offenses are not impeachable, the recognition of an absolute immunity 
from indictment would mean that ‘‘the Constitution has left a lacuna of potentially serious dimensions’ /d. at 
34, The Special Prosecutor ultimately concluded that ‘‘[w]hether these factors compel a conclusion that as a matter 
of constituuonal interpretation a sitting President cannot be indicted for violations of federal criminal laws is an 
issue about which, at best, there 1s presently considerable doubt.’’ /d. at 25. He explained further that the resolution 
of this question was not necessary to the decision in Nixon, because the Court confronted only the question whether 
the President could be named an unindicted co-conspirator— an event that ‘‘cannot be regarded as equally burden- 
some.”” /d at 20. 
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with the criminal prosecution of persons other than the President, satisfied the 
standards of Rule 17(c) of Federal Rules of Criminal Procedure.'5 The Court 
therefore proceeded to consider the claim ‘‘that the subpoena should be quashed 
because it demands ‘confidential conversations between a President and his close 
advisors that it would be inconsistent with the public interest to produce.’ ’’ [d. 
at 703 (citation omitted). 

In assessing the President’s constitutional claim of privilege, the Court first 
considered the relevant evidence of the Framers’ intent and found that it supported 
the President’s assertion of a constitutional interest in confidentiality. Jd. at 705 
n.15. The Court also rejected the suggestion that the textual omission of a presi- 
dential privilege akin to the congressional privilege set forth in the Arrest and 
Speech or Debate Clauses was ‘‘dispositive’’ of the President’s claim. /d. at 705 
n.16. Considering the privilege claim in light of the constitutional structure as 
a whole, the Court concluded that, 


[w]hatever the nature of the privilege of confidentiality of Presi- 
dential communications in the exercise of Art. Il powers, the privi- 
lege can be said to derive from the supremacy of each branch 
within its own assigned area of constitutional duties. Certain powers 
and privileges flow from the nature of enumerated powers; the 
protection of the confidentiality of Presidential communications has 
similar constitutional underpinnings. 


Id. at 705-06 (footnote omitted). Such a privilege must be recognized, the Court 
said, in light of ‘‘the importance of . . . confidentiality of Presidential commu- 
nications in performance of the President’s responsibilities.”’ /d. at 711. The 
interest in the confidentiality of Presidential communications was ‘‘weighty indeed 
and entitled to great respect.’’ Jd. at 712. 

The Court next considered the extent to which that interest would be impaired 
by presidential compliance with a subpoena. The Court concluded that it was quite 
unlikely that the failure to recognize an absolute privilege for confidential presi- 
dential communications against criminal trial subpoenas would, in practical con- 
sequence, undermine the constitutional interest in the confidentiality of such 
communications. ‘‘{W]Je cannot conclude that advisers will be moved to temper 


'S In response to an earlier subpoena, President Nixon had asserted that, as a constitutional matter, he was absolutely 
immune from judicial process while in office The United States Court of Appeals for the District of Columbia 
Circuit reyected that contention, See Nixon v Strica, 487 F 2d 700 (DC. Cir. 1973). The DC. Circuit explained 
that the Prestdent’s constitutional position could not be maintained in light of Unued States v Burr, 25 F Cas 
187 (C.C.D Va 1807) (No 14,694), and it rejected the contention that the Supreme Court’s decision in Mississippt 
v Johnson, 71 U.S. (4 Wall.) 475 (1866), was to the contrary 487 F.2d at 708-12 We note that the Department’s 
1973 analysis did not depend upon a broad contention that the President 1s rmmune from all judicial process while 
in office Indeed, the OLC memorandum specifically cast doubt upon such a contention and explained that even 
Attorney General Stanbery had not made such a broad argument in Mississippi v Johnson See OLC Memo at 
23 (‘Attorney General Stanbery’s reasoning 1s presumably limited to the power of the courts to review official 
action of the President ’’) 
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the candor of their remarks by the infrequent occasions of disclosure because of 
the possibility that such conversations will be called for in the context of a 
criminal prosecution.’’ Id. Finally, the Court balanced against the President’s 
interest in maintaining the confidentiality of his communications ‘‘[t]he impedi- 
ment that an absolute, unqualified privilege would place in the way of the primary 
constitutional duty of the Judicial Branch to do justice in criminal prosecutions.”’ 
Id. at 707. The Court predicated its conclusion on the determination that ‘‘[t]he 
need to develop all relevant facts in the adversary system is both fundamental 
and comprehensive. The ends of criminal justice would be defeated if judgments 
were to be founded on a partial or speculative presentation of the facts.’’ Id. at 
709. 

The assessment of these competing interests led the Court to conclude that ‘‘the 
legitimate needs of the judicial process may outweigh Presidential privilege,’’ id. 
at 707, and it therefore determined that it was ‘‘necessary to resolve those com- 
peting interests in a manner that preserves the essential functions of each branch.”’ 
Id. Here, the Court weighed the President’s constitutional interest in confiden- 
tiality, see id. at 707-08, against the nation’s “‘historic commitment to the rule 
of law,’’ id. at 708, and the requirement of ‘‘the fair administration of criminal 
justice.’’ Zd. at 713. The Court ultimately concluded that the President’s general- 
ized interest in confidentiality did not suffice to justify a privilege from all 
criminal subpoenas, although it noted that a different analysis might apply to a 
privilege based on national security interests. Jd. at 706. 


2. 


In Nixon v. Fitzgerald, the Supreme Court considered a claim by former Presi- 
dent Nixon that he enjoyed an absolute immunity from a former government 
employee’s suit for damages for President Nixon’s allegedly unlawful official con- 
duct while in office. The Court endorsed a rule of absolute immunity, concluding 
that such immunity is ‘‘a functionally mandated incident of the President’s unique 
office, rooted in the constitutional tradition of the separation of powers and sup- 
ported by our history.’’ 457 U.S. at 749. 

The Court reviewed various statements by the Framers and early commentators, 
finding them consistent with the conclusion that the Constitution was adopted on 
the assumption that the President would enjoy an immunity from damages liability 
for his official actions. Id. at 749, 751 n.31. The Court once again rejected the 
contention that the textual grant of a privilege to members of Congress in Article 
I, Section 6 precluded the recognition of an implicit privilege on behalf of the 
President. See id. at 7501.31. 

But as in United States v. Nixon, the Court found that “‘the most compelling 
arguments arise from the Constitution’s separation of powers and the Judiciary’s 
historic understanding of that doctrine,’ /d. at 752 n.31. It emphasized that ‘‘[t]he 
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President occupies a unique position in the constitutional scheme . . . as the chief 
constitutional officer of the Executive Branch.’’ Jd. at 749-50. Although other 
government officials enjoy only qualified immunity from civil liability for their 
official actions, ‘‘{b]ecause of the singular importance of the President’s duties, 
diversion of his energies by concern with private lawsuits would raise unique risks 
to the effective functioning of government.’’ /d. at 751. Such lawsuits would be 
likely to occur in considerable numbers since the ‘‘President must concern himself 
with matters likely to ‘arouse the most intense feelings.’’’ Jd. at 752. Yet, the 
Court noted, ‘‘it is in precisely such cases that there exists the greatest public 
interest in providing an official ‘the maximum ability to deal fearlessly and impar- 
tially’ with the duties of his office.’’ /d. (citations omitted). The Court emphasized 
that the ‘‘visibility’’ of the President’s office would make him ‘‘an easily identifi- 
able target for suits for civil damages,’’ and that ‘‘[c]ognizance of this personal 
vulnerability frequently could distract a President from his public duties, to the 
detriment of not only the President and his office but also the Nation that the 
Presidency was designed to serve.’’ Jd. at 753. 


The Court next examined whether the constitutional interest in presidential 
immunity from civil damages arising from the performance of official duties was 
outweighed by the governmental interest in providing a forum for the resolution 
of damages actions generally, and actions challenging the legality of official presi- 
dential conduct in particular. The Court concluded that it was appropriate to con- 
sider the ‘‘President’s constitutional responsibilities and status as factors coun- 
seling judicial deference and restraint.’’ Id. at 753. As the Court explained, 


[i]t is settled law that the separation-of-powers doctrine does not 
bar every exercise of jurisdiction over the President of the United 
States. But our cases also have established that a court, before exer- 
cising jurisdiction, must balance the constitutional weight of the 
interest to be served against the dangers of intrusion on the 
authority and functions of the Executive Branch. 


Id. at 753-54 (citations omitted). In performing this balancing, the Court noted 
that recognition of a presidential immunity from such suits ‘‘will not leave the 
Nation without sufficient protection against misconduct on the part of the Chief 
Executive,’ in light of other mechanisms creating ‘‘incentives to avoid mis- 
conduct’ (including impeachment). /d. at 757. The Court concluded that the con- 
stitutional interest in ensuring the President’s ability to perform his constitutional 
functions outweighed the competing interest in permitting civil actions for unlaw- 
ful official conduct to proceed. 
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In Clinton v. Jones, the Court declined to extend the immunity recognized in 
Fitzgerald to civil suits challenging the legality of a President’s unofficial conduct. 
In that case, the plaintiff sought to recover compensatory and punitive damages 
for alleged misconduct by President Clinton occurring before he took federal 
office. The district court denied the President’s motion to dismiss based on a con- 
stitutional claim of temporary immunity and held that discovery should go for- 
ward, but granted a stay of the trial until after the President left office. The court 
of appeals vacated the order staying the trial, while affirming the denial of the 
immunity-based motion to dismiss. The Supreme Court affirmed, permitting the 
civil proceedings to go forward against the President while he still held office. 

In considering the President’s claim of a temporary immunity from suit, the 
Court first distinguished Nixon v. Fitzgerald, maintaining that ‘‘[t]he principal 
rationale for affording certain public servants immunity from suits for money dam- 
ages arising out of their official acts is inapplicable to unofficial conduct.’’ Clinton 
v. Jones, 520 U.S. at 692-93. The point of immunity for official conduct, the 
Court explained, is to ‘‘enabl[e] such officials to perform their designated func- 
tions effectively without fear that a particular decision may give rise to personal 
liability.’’ /d. at 693. But ‘‘[t]his reasoning provides no support for an immunity 
for unofficial conduct.’’ Id. at 694. Acknowledging Fitzgerald’s additional concern 
that ‘‘ ‘[bJecause of the singular importance of the President’s duties, diversion 
of his energies by concern with private lawsuits would raise unique risks to the 
effective functioning of government,’’’ the Court treated this prior statement as 
dictum because ‘‘[i]n context . . . it is clear that our dominant concern’’ had 
been the chilling effect that liability for official conduct would impose on the 
President’s performance of his official duties. Jd. at 694 n.19 (quoting Nixon v. 
Fitzgerald, 457 U.S. at 751). 

After determining that the historical evidence of the Framers’ understanding 
of presidential immunity was either ambiguous or conflicting and thus could not 
by itself support the extension of presidential immunity to unofficial conduct, see 
id. at 695-97, the Court considered the President’s argument that the “‘text and 
structure’ of the Constitution supported his claim to a temporary immunity. The 
Court accepted his contention that ‘‘the doctrine of separation of powers places 
limits on the authority of the Federal Judiciary to interfere with the Executive 
Branch,”’ id. at 697-98, and conceded that the powers and obligations conferred 
upon a single President suggest that he occupies a ‘‘ ‘unique position in the con- 
stitutional scheme.’’’ Id. at 698 (quoting Nixon v. Fitzgerald, 457 U.S. at 749). 
But “‘[ijt does not follow . . . that separation-of-powers principles would be vio- 
lated by allowing this action to proceed.’’ Id. at 699. 

Rather than claiming that allowing the civil suit would either aggrandize judicial 
power or narrow any constitutionally defined executive powers, the President 
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argued that, as an inevitable result of the litigation, ‘‘burdens will be placed on 
the President that will hamper the performance of his official duties,’’ id. at 701, 
both in the Jones case and others that might follow. The Court first rejected the 
factual premise of the President’s claim, asserting that the President’s ‘‘predictive 
judgment finds little support in either history or the relatively narrow compass 
of the issues raised in this particular case.’’ /d. at 702. ‘‘As for the case at hand,”’ 
the Court continued, ‘‘if properly managed by the District Court, it appears to 
us highly unlikely to occupy any substantial amount of petitioner’s time.’’ Id. 
The Court emphasized at the outset that it was not ‘‘confront[ing] the question 
whether a court may compel the attendance of the President at any specific time 
or place,’” id. at 691, and it ‘‘assume[d] that the testimony of the President, both 
for discovery and for use at trial, may be taken at the White House at a time 
that will accommodate his busy schedule, and that, if a trial is held, there would 
be no necessity for the President to attend in person.’’ Jd. at 691-92. 

Moreover, the Court explained, ‘‘even quite burdensome interactions’’ between 
the judicial and executive branches do not ‘‘necessarily rise to the level of con- 
stitutionally forbidden impairment of the Executive’s ability to perform its con- 
stitutionally mandated functions.’’ Id.; see also id. at 703 (‘‘that a federal court’s 
exercise of its traditional Article III jurisdiction may significantly burden the time 
and attention of the Chief Executive is not sufficient to establish a violation of 
the Constitution’). Noting that courts frequently adjudicate civil suits challenging 
the legality of official presidential actions, the Court also observed that courts 
occasionally have ordered Presidents to provide testimony and documents or other 
materials. Id. at 703-05 (citing United States v. Nixon as an example). By 
comparison, the Court asserted, ‘‘[t]he burden on the President’s time and energy 
that is a mere byproduct of [the power to determine the legality of his unofficial 
conduct through civil litigation] surely cannot be considered as onerous as the 
direct burden imposed by judicial review and the occasional invalidation of his 
official actions.’ Jd. at 705. 

Finally, the Court agreed with the court of appeals that the district court abused 
its discretion by invoking its equitable powers to defer any trial until after the 
President left office, even while allowing discovery to continue apace. The Court 
observed that such a ‘‘lengthy and categorical stay takes no account whatever 
of the respondent’s interest in bringing the case to trial,’’ id. at 707, in particular 
the concern that delay ‘‘would increase the danger of prejudice resulting from 
the loss of evidence, including the inability of witnesses to recall specific facts, 
or the possible death of a party.’ /d. at 707-08. On the other hand, continued 
the Court, assuming careful trial management, ‘‘there is no reason to assume that 
the district courts will be either unable to accommodate the President’s [sched- 
uling] needs or unfaithful to the tradition— especially in matters involving 
national security —of giving ‘the utmost deference to Presidential responsibil- 
ities.”’’ Id. at 709 (quoting United States v. Nixon, 418 U.S. at 710-11). On this 
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basis, the Court determined that a stay of any trial pending the President’s leaving 
office was not supported by equitable principles.'© 


B. 


We believe that these precedents, United States v. Nixon, Nixon v. Fitzgerald, 
and Clinton v. Jones, are consistent with the Department’s analysis and conclusion 
in 1973. The cases embrace the methodology, applied in the OLC memorandum, 
of constitutional balancing. That is, they balance the constitutional interests under- 
lying a claim of presidential immunity against the governmental interests in 
rejecting that immunity. And, notwithstanding Clinton’s conclusion that civil 
litigation regarding the President’s unofficial conduct would not unduly interfere 
with his ability to perform his constitutionally assigned functions, we believe that 
Clinton and the other cases do not undermine our earlier conclusion that the bur- 
dens of criminal litigation would be so intrusive as to violate the separation of 
powers. 


The balancing analysis relied on in the 1973 OLC memorandum has since been 
adopted as the appropriate mode of analysis by the Court. In 1996, this Office 
summarized the principles of analysis for resolving separation of powers issues 
found in the Court’s recent cases. See The Constitutional Separation of Powers 
Between the President and Congress, 20 Op. O.L.C. 124, 133-35 (1996). As noted 
there, ‘‘ ‘the proper inquiry focuses on the extent to which [a challenged act] pre- 


'6QOne final recent precedent ments bnef mention. the federal distnct court’s decision to hold President Clinton 
in civil contempt for statements made in the course of a deposition taken in the Jones case and to order him to 
pay expenses (including attorneys’ fees) to the plainuff and costs to the court. See Jones v. Clinton, 36 F Supp 
2d 1118 (E.D. Ark 1999) This decision was not appealed, and for purposes of our analysis here we assume arguendo 
that it 1s correct But a court order citing a sitting President for civil contempt does not support the proposition 
that a sitting President can be subject even to criminal contempt sanctions, let alone indictment and criminal prosecu- 
tion. Civil contempt differs from criminal contempt because the former 1s designed to ensure compliance with court 
orders or to remedy harms inflicted upon another litigant, while cnmunal contempt 1s intended to punish the commis- 
sion of a public wrong See United Mine Workers v Bagwell, 512 U.S 821, 826-30 (1994) A civil contempt 
proceeding 1s thus not likely to be either as consuming of the defendant’s time or as detrmental to the defendant’s 
public standing as a criminal contempt proceeding; that 1s particularly true when the civil contempt sanction takes 
the form of an award of costs to the court or other litigant. Significantly, the distnct court that imposed the contempt 
citation emphasized the narrow scope of its decision. See Jones, 36 F Supp. 2d at 1125 (explaining that ‘‘the Court 
recognizes that significant constitutional issues would anse were this Court to impose sancuons against the President 
that impaired his decision-making or otherwise impaired him in the performance of his official duues,’’ and empha- 
sizing that ‘‘{n]o such sanction will be imposed’*) The court further noted that, while ‘‘the power [upheld by 
the Supreme Court in Clinton v. Jones) to determine the legality of the President’s unofficial conduct includes with 
it the power to issue civil contempt citations and impose sanctions for his unofficial conduct which abuses the 
judicial process,’’ id , the Supreme Court’s decision did not imply the existence of any authonty to impose cnminal 
sanctions on the President, rd. at 1134 n.22 (‘‘the question of whether a President can be held in criminal contempt 
of court and subjected to criminal penalties raises constitutional issues not addressed by the Supreme Court in the 
Jones case’’) For these reasons, this distnct court decision does not affect our analysis of the soundness of the 
Department’s 1973 conclusion that it would be unconstitutional to indict or prosecute a President while he remains 
in office 


244 


A Sitting President's Amenability to Indictment and Criminal Prosecution 


vents the Executive Branch from accomplishing its constitutionally assigned func- 
tions.’ ’’ Id. at 133 (quoting Administrator of General Services, 433 U.S. at 443). 
The inquiry is complex, because even where the acts of another branch would 
interfere with the executive’s ‘‘accomplishing its functions,’’ this ‘‘would not lead 
inexorably to’’ invalidation; rather, the Court ‘‘would proceed to ‘determine 
whether that impact is justified by an overriding need to promote’ ’’ legitimate 
governmental objectives. Jd. (quoting Administrator of General Services, 433 U.S. 
at 443). 


These inquiries formed the basis for the Court’s analysis in United States v. 
Nixon, where the Court employed a balancing test to preserve the opposing 
interests of the executive and judicial branches with respect to the President’s 
claim of privilege over confidential communications. The Court’s resort to a bal- 
ancing test was quite explicit. See e.g., 418 U.S. at 711-12 (‘‘In this case we 
must weigh the importance of the general privilege of confidentiality of Presi- 
dential communications in the performance of the President’s responsibilities 
against the inroads of such a privilege on the fair administration of criminal jus- 
tice.’’). In Nixon v. Fitzgerald, the Court’s recognition of an absolute presidential 
immunity from civil suits for damages concerning official conduct also reflected 
a balance of competing interests. As the Court explained, ‘‘{i]t is settled law that 
the separation-of-powers doctrine does not bar every exercise of jurisdiction over 
the President of the United States. But our cases also have established that a court, 
before exercising jurisdiction, must balance the constitutional weight of the interest 
to be served against the dangers of intrusion on the authority and functions of 
the Executive Branch.’’ 457 U.S. at 753-54. And in Clinton v. Jones, the Court 
again acknowledged that ‘‘ ‘fe]ven when a branch does not arrogate power to itself 
. . . the separation-of-powers doctrine requires that a branch not impair another 
in the performance of its constitutional duties.’ ’’ 520 U.S. at 701 (quoting Loving 
v. United States, 517 U.S. 748, 757 (1996)).!7 


We now explain why, in light of the post-1973 cases, we agree with the 1973 
conclusions that indicting and prosecuting a sitting President would ‘‘prevent the 
executive from accomplishing its constitutional functions’ and that this impact 
cannot ‘‘be justified by an overriding need’’ to promote countervailing and legiti- 
mate government objectives. 


‘7 Although the Court in Clinton v Jones did not explicitly use the language of ‘‘balancing’’ to weigh the Presi- 
dent's interests against those of the civil litigant, the Court did assess both what it saw as the rather minor disruption 
to the President’s office from defending against such civil actions as well as the imterests in the private litigant 
in avoiding delay in adjudication See id. at 707-08 In any event, the Court may not have explicitly invoked the 
second part of the analysis (weighing the intrusions on the executive branch against the legitimate governmental 
interests opposed to immunity), because it found the burdens of civil lingation insufficiently weighty to warrant 
an extended inquiry. See Administrator of General Services, 433 U.S at 443 (emphasis added) (explaining that 
when there 1s a potential for disruption of presidental authonty, ‘‘the proper inquiry focuses on the extent to which 
it prevents the Executive Branch from accomplishing its constitutionally assigned functions Only where the 
potential for disruption 1s present must we then determine whether that impact is yustified by an overriding need 
to promote objectives within the constitutional authority of Congress.’ ), cited with approval in Clinton v Jones, 
520 U.S. at 701 
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Three types of burdens merit consideration: (a) the actual imposition of a 
criminal] sentence of incarceration, which would make it physically impossible 
for the President to carry out his duties; (b) the public stigma and opprobrium 
occasioned by the initiation of criminal proceedings, which could compromise the 
President’s ability to fulfill his constitutionally contemplated leadership role with 
respect to foreign and domestic affairs; and (c) the mental and physical burdens 
of assisting in the preparation of a defense for the various stages of the criminal 
proceedings, which might severely hamper the President’s performance of his offi- 
cial duties. In assessing the significance of these burdens, two features of our 
constitutional system must be kept in mind. 

First, the Constitution specifies a mechanism for accusing a sitting President 
of wrongdoing and removing him from office. See U.S. Const. art. II, §4 (pro- 
viding for impeachment by the House, and removal from office upon conviction 
in the Senate, of sitting Presidents found guilty of ‘‘Treason, Bribery or other 
high ‘Crimes and Misdemeanors’’). While the impeachment process might also, 
of course, hinder the President’s performance of his duties, the process may be 
initiated and maintained only by politically accountable legislative officials. 
Supplementing this constitutionally prescribed process by permitting the indict- 
ment and criminal prosecution of a sitting president would place into the hands 
of a single prosecutor and grand jury the practical power to interfere with the 
ability of a popularly elected President to carry out his constitutional functions. 

Second, ‘‘[t}he President occupies a unique position in the constitutional 
scheme.” Fitzgerald, 457 U.S. at 749. As the court explained, ‘‘Article II, §1 
of the Constitution provides that ‘[t]he executive Power shall be vested in a Presi- 
dent of the United States... .” This grant of authority establishes the President 
as the chief constitutional officer of the Executive branch, entrusted with super- 
visory and policy responsibilities of utmost discretion and sensitivity.’’ /d. at 749- 
50. In addition to the grant of executive power, other provisions of Article II 
make clear the broad scope and important nature of the powers entrusted to the 
President. The President is charged to ‘‘take Care that the Laws be faithfully 
executed.’”? See U.S. Const. art. II, §3. He and the Vice President are the only 
officials elected by the entire nation. See id. art. II, §1. He is the sole official 
for whose temporary disability the Constitution expressly provides procedures to 
remedy. See id. art. II, § 1, cl. 6; id. amend. XXV. He is the Commander in Chief 
of the Army and the Navy. See id. art. II, §2, cl. 2. He has the power to grant 
reprieves and pardons for offenses against the United States. See id. He has the 
power to negotiate treaties and to receive Ambassadors and other public ministers. 
See id. art. II, §2, cl. 2. He is the sole representative to foreign nations. He 
appoints all of the ‘‘Judges of the supreme Court’’ and the principal officers of 
the government. See id. art. II, §2, cl. 2. He is the only constitutional officer 
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empowered to require opinions from the heads of departments, see id. art. II, § 2, 
cl. 1, and to recommend legislation to the Congress. See id. art. II, §3. And he 
exercises a constitutional role in the enactment of legislation through the presen- 
tation requirement and veto power. See id. art. I, § 7, cls. 2, 3. 

Moreover, the practical demands on the individual who occupies the Office of 
the President, particularly in the modern era, are enormous. President Washington 
wrote that ‘“‘[t]he duties of my Office * * * at all times * * * require an 
unremitting attention,’’ Brief for the United States as Amicus Curiae in Support 
of the Petitioner at 11, Clinton v. Jones, 520 U.S. 681 (1997) (No. 95-1853) 
(quoting Arthur B. Tourtellot, The Presidents on the Presidency 348 (1964)). In 
the two centuries since the Washington Administration, the demands of govern- 
ment, and thus of the President’s duties, have grown exponentially. In the words 
of Justice Jackson, ‘‘[i]n drama, magnitude and finality [the President’s] decisions 
so far overshadow any others that almost alone he fills the public eye and ear.’’ 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 653 (1952) (Jackson, 
J., concurring). In times of peace or war, prosperity or economic crisis, and tran- 
quility or unrest, the President plays an unparalleled role in the execution of the 
laws, the conduct of foreign relations, and the defense of the Nation. As Justice 
Breyer explained in his opinion concurring in the judgment in Clinton v. Jones: 


The Constitution states that the ‘‘executive Power shall be vested 
in a President.’’ Art. II, § 1. This constitutional delegation means 
that a sitting President is unusually busy, that his activities have 
an unusually important impact upon the lives of others, and that 
his conduct embodies an authority bestowed by the entire American 
electorate. . . . [The Founders] sought to encourage energetic, vig- 
orous, decisive, and speedy execution of the laws by placing in 
the hands of a single, constitutionally indispensable, individual the 
ultimate authority that, in respect to the other branches, the Con- 
stitution divides among many. 


520 U.S. at 711-12. The burdens imposed on a sitting President by the initiation 
of criminal proceedings (whether for official or unofficial wrongdoing) therefore 
must be assessed in light of the Court’s “‘long recogni[tion of] the ‘unique position 
in the constitutional scheme’ that this office occupies.’’ /d. at 698 (quoting Nixon 
v. Fitzgerald, 457 U.S. at 749). 


a. 


Given the unique powers granted to and obligations imposed upon the President, 
we think it is clear that a sitting President may not constitutionally be imprisoned. 
The physical confinement of the chief executive following a valid conviction 
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would indisputably preclude the executive branch from performing its constitu- 
tionally assigned functions. As Joseph Story wrote: 


There are. . . incidental powers, belonging to the executive depart- 
ment, which are necessarily implied from the nature of the func- 
tions, which are confided to it. Among these, must necessarily be 
included the power to perform them, without any obstruction or 
impediment whatsoever. The president cannot, therefore, be liable 
to arrest, imprisonment, or detention, while he is in the discharge 
of the duties of his office. . 


3 Joseph Story, Commentaries on the Constitution of the United States 418-19 
(1st ed. 1833) (quoted in Nixon v. Fitzgerald, 457 U.S. at 749).!8 

To be sure, the Twenty-fifth Amendment provides that either the President him- 
self, or the Vice-President along with a majority of the executive branch’s prin- 
cipal officers or some other congressionally determined body, may declare that 
the President is ‘‘unable to discharge the powers and duties of his office,’’ with 
the result that the Vice President assumes the status and powers of Acting Presi- 
dent. See U.S. Const. amend. XXV, §§3, 4. But it is doubtful in the extreme 
that this Amendment was intended to eliminate or otherwise affect any constitu- 
tional immunities the President enjoyed prior to its enactment. None of the contin- 
gencies discussed by the Framers of the Twenty-fifth Amendment even alluded 
to the possibility of a criminal prosecution of a sitting President.!9 Of course, 
it might be argued that the Twenty-fifth Amendment provides a mechanism to 
ensuring that, if a sitting President were convicted and imprisoned, there could 


18 See also Alexander M. Bickel, The Constitutional Tangle, The New Republic, Oct 6, 1973, at 14, 15 (‘‘In 
the presidency 1s embodied the continuity and indestructubility of the state It is not possible for the government 
to function without a President, and the Constitution contemplates and provides for uninterrupted continuity in that 
office. Obviously the presidency cannot be conducted from jail, nor can it be effectively carned on while an incum- 
bent is defending himself in a criminal mal *’). 

'9The Framers of the Twenty-fifth Amendment were primanly concerned with the possibility that a sitting Presi- 
dent might be unable to discharge his duties due to incapacitation by physical or mental illness See generally 
Hearings on Presidenual Inability Before the Subcomm. on Constitutional Amendments of the Senate Comm on 
the Judiciary, 88th Cong. (1963), Hearings on Presidential Inability and Vacancies in the Office of Vice President 
Before the Subcomm. on Constitutional Amendments of the Senate Comm. on the Judiciary, 88th Cong. (1964); 
Hearings on Presidennal Inability Before the House Comm on the Judiciary, 89th Cong. (1965), Hearings on Prest- 
dential Inability and Vacancies in the Office of Vice President Before the Subcomm on Constitutional Amendments 
of the Senate Comm. on the Judiciary, 89th Cong. (1965) (‘11965 Senate Hearings’’); Selected Materials on the 
Twenty-Fifth Amendment, S. Doc. No 93-42 (1973) which includes Senate Reports Nos 89-1382 and 89-66 But 
the amendment’s terms ‘‘unable’’ and ‘‘nability’’ were not so narrowly defined, apparently out of a recognition 
that situations of inability might take various forms not neatly falling mto categones of physical or mental illness 
See, e.g, 1965 Senate Hearings at 20 (‘‘(T]he intention of this legislation 1s to deal with any type of inability, 
whether it 1s from traveling from one nation to another, a breakdown of communications, capture by the enemy 
or anything that 1s imaginable. The inability to perform the powers and duties of the office, for any reason 1s inability 
under the terms that we are discussing *’) (statement of Sen Bayh); John D Feerick, The Twenty-fifth Amendment 
197 (1976) (‘‘Although the terms ‘unable’ and ‘inability’ are nowhere defined in either Section 3 or 4 of the Amend- 
ment (or in Article [1), this was not the result of an oversight. Rather, it reflected a judgment that a ngid consttutional 
definition was undesirable, since cases of inability could take various forms not neatly fitting into such a definition.’’). 
Thus, while imprisonment appears not to have been expressly considered by the Framers as a form of inability, 
the language of the Twenty-fifth Amendment might be read broadly enough to encompass such a possibility 
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be a transfer of powers to an Acting President rather than a permanent disabling 
of the executive branch. But the possibility of Vice-Presidential succession 
‘“‘hardly constitutes an argument in favor of allowing other branches to take 
actions that would disable the sitting President.’’ 2° To rationalize the President’s 
imprisonment on the ground that he can be succeeded by an ‘‘Acting’’ replace- 
ment, moreover, is to give insufficient weight to the people’s considered choice 
as to whom they wish to serve as their chief executive, and to the availability 
of a politically accountable process of impeachment and removal from office for 
a President who has engaged in serious criminal misconduct.2' While the execu- 
tive branch would continue to function (albeit after a period of serious dislocation), 
it would still not do so as the people intended, with their elected President at 
the helm.22 Thus, we conclude that the Twenty-fifth Amendment should not be 
understood sub silentio to withdraw a previously established immunity and 
authorize the imprisonment of a sitting President. 


b. 


Putting aside the possibility of criminal confinement during his term in office, 
the severity of the burden imposed upon the President by the stigma arising both 
from the initiation of a criminal prosecution and also from the need to respond 
to such charges through the judicial process would seriously interfere with his 
ability to carry out his constitutionally assigned functions. To be sure, in Clinton 
v. Jones the Supreme Court rejected the argument that a sitting President is con- 
sututionaliy immune from civil suits seeking damages for unofficial misconduct. 
But the distinctive and serious stigma of indictment and criminal prosecution 
imposes burdens fundamentally different in kind from those imposed by the initi- 
ation of a civil action, and these burdens threaten the President’s ability to act 
as the Nation’s leader in both the domestic and foreign spheres. Clinton’s rea- 
soning does not extend to the question whether a sitting President is constitu- 
tionally immune from criminal prosecution; nor does it undermine our conclusion 
that a proper balancing of constitutional interests in the criminal context dictates 
a presidential immunity from such prosecution. 


20] Laurence H. Tribe, American Constitutional Law § 4-14, at 755 n.5 (3rd ed. 2000) 

211f the President resists the conclusion that he is ‘‘unable’’ to discharge his public duties, a transition of power 
to the Vice President as Acting President depends on the concurrence of both Houses of Congress by a two-thirds 
vote But this ultimate congressional decision does not transform the process into a politically accountable one akin 
to impeachment proceedings, for the situation forcing Congress’s hand would have been triggered by the decision 
of a single prosecutor and unaccountable grand jury to initiate and pursue the criminal proceedings in the first 
place 

22 Although we do not consider here whether an elected President loses his immunity from criminal prosecution 
if and while he is temporarily dispossessed of his presidential authority under either §3 or §4 of the Twenty-fifth 
Amendment, structural considerations suggest that an elected President remains immune from cnminal prosecution 
until he permanently leaves the Office by the expiration of his term, resignation, or removal through conviction 
upon impeachment 
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The greater seriousness of criminal as compared to civil charges has deep roots 
not only in the Constitution but also in its common law antecedents. Blackstone 
distinguished between criminal and civil liability by describing the former as a 
remedy for ‘‘public wrongs’’ and the latter as a response to ‘‘private wrongs.”’ 
4 William Blackstone, Commentaries *5. As he explained, ‘‘[t]he distinction of 
public wrongs from private, of crimes and misdemeanors from civil injuries, seems 
principally to consist in this: that private wrongs, or civil injuries, are an infringe- 
ment or privation of the civil rights which belong to individuals, considered merely 
as individuals; public wrongs, or crimes and misdemeanors, are a breach and vio- 
lation of the public rights and duties due to the whole community, considered 
as a community, in its social aggregate capacity.’’ Jd. This fundamental distinction 
explains why a criminal prosecution may proceed without the consent of the 
victim and why it is brought in the name of the sovereign rather than the person 
immediately injured by the wrong. The peculiar public opprobrium and stigma 
that attach to criminal proceedings also explain, in part, why the Constitution pro- 
vides in Article III for a right to a trial by jury for all federal crimes, see Lewis 
v. United States, 518 U.S. 322, 334 (1996) (Kennedy, J. concurring), and provides 
in the Sixth Amendment for a ‘‘speedy and public trial,’’ U.S. Const. amend. 
VI, see Klopfer v. North Carolina, 386 U.S. 213, 222 (1967) (pendency of an 
indictment ‘‘may subject [the defendant] to public scom’’ and ‘‘indefinitely 
prolong[] this oppression, as well as the ‘anxiety and concern accompanying 
public accusation’ ’’) (citation omitted).23 

The magnitude of this stigma and suspicion, and its likely effect on presidential 
respect and stature both here and abroad, cannot fairly be analogized to that caused 
by initiation of a private civil action. A civil complaint filed by a private person 
is understood as reflecting one person’s allegations, filed in court upon payment 
of a filing fee. A criminal indictment, by contrast, is a public rather than private 
allegation of wrongdoing reflecting the official judgment of a grand jury acting 
under the general supervision of the District Court. Thus, both the ease and public 
meaning of a civil filing differ substantially from those of a criminal indictment. 
Cf FDIC v. Mallen, 486 U.S. 230, 243 (1988) (‘‘Through the retum of the indict- 
ment, the Government has already accused the appellee of serious wrong- 
doing.’’).24 Indictment alone risks visiting upon the President the disabilities that 


?3[n Klopfer, the Supreme Court held that the Sixth Amendment might to a speedy tnal 1s violated by the practice 
of having a prosecutor indefinitely suspend a prosecution after a grand jury returns an indictment. One of the purposes 
of the speedy tnal might is to enable the defendant to be freed, as promptly as reasonably possible, from the ‘‘disabling 
cloud of doubt and anxrety that an overhanging indictment invariably carnes with it'’ 1 Laurence H Tribe, American 
Constitutional Law § 4-14, at 756. Cf In re Winship, 397 U.S. 358, 363 (1970) (‘‘The accused during a criminal 
prosecution has at stake interests of immense importance, both because of the possibility that he may lose his liberty 
upon conviction and because of the certainty that he would be stigmatized by the conviction ’’). 

24 In Mallen, for example, the Court reected a due process challenge to a statute authonzing the immediate suspen- 
sion for up to 90 days, without a pre-suspension hearing, of a bank officer or director who is indicted for a felony 
involving dishonesty or breach of trust. In describing the significance of indictment for purposes of the due process 
calculus, the Court observed as follows 

The returning of the indictment establishes that an independent body has determined that there 1s probable 
cause to believe that the officer has committed a cnme_ This finding 1s relevant in at least two 
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stem from the stigma and opprobrium associated with a criminal charge, under- 
mining the President’s leadership and efficacy both here and abroad. Initiation 
of a criminal proceeding against a sitting President is likely to pose a far greater 
threat than does civil litigation of severely damaging the President’s standing and 
credibility in the national and international communities. While this burden may 
be intangible, nothing in the Supreme Court’s recent case law draws into question 
the Department’s previous judgment that ‘‘to wound [the President] by a criminal 
proceeding is to hamstring the operation of the whole governmental apparatus, 
both in foreign and domestic affairs.’” OLC Memo at 30. 


Once criminal charges are filed, the burdens of responding to those charges 
are different in kind and far greater in degree than those of responding to civil 
litigation. The Court in Clinton v. Jones clearly believed that the process of 
defending himself in civil litigation would not impose unwieldy burdens on the 
President’s time and energy. The Court noted that ‘‘[mJost frivolous and vexatious 
litigation is terminated at the pleading stage or on summary judgment, with little 
if any personal involvement of the defendant.’’ 520 U.S. at 708. Moreover, even 
if the litigation proceeds all the way to trial, the Court explicitly assumed that 
“there would be no necessity for the President to attend in person, though he 
could elect to do so.’’ /d. at 692. 


These statements are palpably inapposite to criminal cases. The constitutional 
provisions governing criminal prosecutions make clear the Framers’ belief that 
an individual’s mental and physical involvement and assistance in the preparation 
of his defense both before and during any criminal trial would be intense, no 
less so for the President than for any other defendant. The Constitution con- 
templates the defendant’s attendance at trial and, indeed, secures his right to be 
present by ensuring his right to confront witnesses who appear at the trial. See 
U.S. Const. amend. VI; /llinois v. Allen, 397 U.S. 337, 338 (i970) (‘‘One of 
the most basic of the rights guaranteed by the Confrontation Clause is the 
accused’s right to be present in the courtroom at every stage of his trial.’’); see 
also Fed. R. Crim. P. 43(a); United States v. Gagnon, 470 U.S. 522, 526 (1985) 
(Due Process Clause also protects right to be present). The Constitution also 
guarantees the defendant a right to counsel, which is itself premised on the defend- 
ant’s ability to communicate with such counsel and assist in the preparation of 


important ways First, the finding of probable cause by an independent body demonstrates that the suspen- 
sion ts not arbitrary Second, the return of the indictment itself 1s an objective fact that will in most cases 
raise serious public concem that the bank is not being managed in a responsible manner. 


486 US at 244-45. 
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his own defense. See U.S. Const. amend. VI.25 These protections stand in stark 
contrast to the Constitution’s relative silence as to the rights of parties in civil 
proceedings, and they underscore the unique mental and physical burdens that 
would be placed on a President facing criminal charges and attempting to fend 
off conviction and punishment. These burdens inhere not merely in the actual 
trial itself, but also in the substantial preparation a criminal trial demands. 

It cannot be said of a felony criminal trial, as the Court said of the civil action 
before it in Clinton v. Jones, that such a proceeding, ‘‘if properly managed by 
the District Court, . . . {is} highly unlikely to occupy any substantial amount of 
petitioner’s time.’’ Clinton, 520 U.S. at 702.26 The Court there emphasized the 
many ways in which a district court adjudicating a civil action against the Presi- 
dent could and should use flexibility in scheduling so as to accommodate the 
demands of the President’s constitutionally assigned functions on his time and 
energy. See id. at 706 (noting that a district court ‘‘has broad discretion to stay 
proceedings as an incident to its power to control its own docket’’).27 The Court 
explicitly ‘‘assume[d] that the testimony of the President, both for discovery and 
for use at trial, may be taken at the White House at a time that will accommodate 
his busy schedule.’’ Jd. at 691-92. The Court thus concluded that ‘‘[a]lthough 
scheduling problems may arise, there is no reason to assume that the district courts 
will be . . . unable to accommodate the President’s needs.’’ Id. at 709.28 

Although the Court determined in Clinton v. Jones that ‘‘[t]he fact that a federal 
court’s exercise of its traditional Article HI jurisdiction may significantly burden 
the time and attention of the chief Executive is not sufficient to establish a viola- 
tion of the Constitution,”’ 520 U.S. at 703, this determination must be understood 
in light of the Court’s own characterizations of the manageable burdens imposed 


25 In theory, of course, the President could decline to appear at his own cnmunal trial, notwithstanding the strong 
Anglo-American tradition against tnals in absentia But availability of this option says little about the constitutional 
issue, there 1s no evidence that the Framers intended that the President waive an entire panoply of constitutional 
guarantees and nsk conviction in order to fulfill his public obligations. 
26 With respect specifically to concerns about mental preoccupation, the Court in Clinton v. Jones ‘‘recognize(d] 
that a President, like any other official or private citizen, may become distracted or preoccupied by pending litiga- 
tion,’ 520 U.S at 705 n.40, but likened this distraction to other ‘‘vexing’’ distractions caused by ‘‘a vanety of 
demands on their time, . . . Some pnvate, some political, and some as a result of official duty.”’ Jd As a ‘‘predictive 
judgment,’’ id. at 702, however, the level of mental preoccupation entailed by a threat of cnminal conviction and 
impnsonment would likely far exceed that entailed by a private civil action 
27In his opinion concurnng in the judgment, Justice Breyer further emphasized the Court’s assumptions with 
respect to the scheduling flexibility properly due the President by the district court He explained that he agreed 
“‘with the majority that the Constitution does not automatically grant the President an immunity from civil lawsuits 
based upon his private conduct *’ 520 U S. at 710. Nevertheless, he emphasized that 
once the President sets forth and explains a conflict between judicial proceeding and public duties, the 
matter changes At that point, the Constitution permits a judge to schedule a tal in an ordinary civil 
damages action (where postponement normally 1s possible without overwhelming damage to a plainuff) 
only within the constraints of a constitutional principle —a principle that forbids a federal judge m such 
a case to interfere with the President’s discharge of his public duties. 

Id. 


28The Court added that, ‘‘[a]lthough Presidents have responded to wntten interrogatones, given depositions, and 
provided videotaped tnal testimony, no sittng President has ever testifted, or been ordered to testify, in open court "’ 
id. at 692 n 14. In criminal litigation, as compared to civil litigation, however, the presence of the accused 1s a 
sina qua non of a valid trial, absent extraordinary circumstance. 
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by civil litigation. By contrast, criminal proceedings do not allow for the flexibility 
in scheduling and procedures upon which Clinton v. Jones relied. Although the 
Court emphasized that ‘‘our decision rejecting the immunity claim and allowing 
the case to proceed does not require us to confront the question whether a court 
may compel the attendance of the President at any specific time or place,”’ id. 
at 691, a criminal prosecution would require the President’s personal attention 
and attendance at specific times and places, because the burdens of criminal 
defense are much less amenable to mitigation by skillful trial management. Indeed, 
constitutional rights and values are at stake in the defendant’s ability to be present 
for all phases of his criminal trial. For the President to maintain the kind of effec- 
tive defense the Constitution contemplates, his personal appearance throughout 
the duration of a criminal trial could be essential. Yet the Department has consist- 
ently viewed the requirement that a sitting President personally appear at a trial 
at a particular time and place in response to judicial process to raise substantial 
separation of powers concerns. See Memorandum for Arthur B. Culvahouse, Jr., 
Counsel to the President, from Douglas W. Kmiec, Assistant Attorney General, 
Office of Legal Counsel, Re: Constitutional Concerns Implicated by Demand for 
Presidential Evidence in.a Criminal Prosecution (Oct. 17, 1988).29 


In contrast to ordinary civil litigation, moreover, which the Court in Clinton 
v. Jones described as allowing the trial court to minimize disruptions to the Presi- 
dent’s schedule, the Sixth Amendment’s guarantee to criminal defendants of a 
“*speedy and public trial,’’ U.S. Const. amend. VI, circumscribes the trial court’s 
flexibility. Once a defendant is indicted, his right to a speedy trial comes into 
play. See United States v. Marion, 404 U.S. 307 (1971) (defendant’s speedy trial 
right is triggered when he is ‘‘accused’’ by being indicted). In addition, under 
the federal Speedy Trial Act, the trial judge’s discretion is constrained in order 
to meet the statutory speedy trial deadlines. See 18 U.S.C. §§ 3161-3174 (1994). 
While a defendant may waive his speedy trial rights, it would be a peculiar con- 
stitutional argument to say that the President’s ability to perform his constitutional 


29The Kmiec memorandum explained that ‘‘it has been the rule since the Presidency of Thomas Jefferson that 
a judicial subpoena in a criminal case may be issued to the President, and any challenge to the subpoena must 
be based on the nature of the information sought rather than any immunity from process belonging to the President "’ 
See Memorandum for Arthur B Culvahouse, Jr., Counsel to the President, from Douglas W Kmiec, Assistant 
Attomey General, Office of Legal Counsel, Re Constitutional Concerns Implicated by Demand for Presidential 
Evidence in a Criminal Prosecution at 2 (Oct. 17, 1988). However, the memorandum proceeded to explain, 
‘‘{a]lthough there are no judicial opinions squarely on point, historical precedent has clearly established that sitting 
Presidents are not required to testify in person at criminal trials.’ /d. at 3 (reviewing precedents) The memorandum 
noted in particular that Attomey General Wirt had advised President Monroe in 1818 that ‘‘[a} subpoena ad 
testificandum may I think be properly awarded to the President of the U.S . But if the presence of the chief 
magistrate be required at the seat of government by his official duties, [| think those duties paramount to any claim 
which an individual can have upon him, and that his personal attendance on the court from which the summons 
proceeds ought to be, and must, of necessity, be dispensed with . ” Id at 4 (quoting Opinion of Attorney 
General Wirt, January 13, 1818, quoted in Ronald D. Rotunda, Presidents and Ex-Presidents as Witnesses. A Brief 
Historical Foomote,’’ 1975 VU. Ill L. F. 3, 6) The memorandum concluded that ‘‘the controlling principle that 
emerges from the histoncal precedents 1s that a sitting President may not be required to testify in court at a criminal 
tnal because his presence ts required elsewhere for his ‘official duties’ —or, in the vernacular of the ume, required 
at ‘the seat of government.’ ’’ /d at 6 (citations and footnote omitted). 
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duties should not be considered unduly disrupted by a criminal trial merely 
because the President could, in theory, waive his personal constitutional right to 
a speedy trial. The Constitution should not lightly be read to put its Chief Execu- 
tive officer to such a choice. 


In sum, unlike private civil actions for damages — or the two other judicial proc- 
esses with which such actions were compared in Clinton v. Jones (subpoenas for 
documents or testimony and judicial review and occasional invalidation of the 
President’s official acts, see 520 U.S. at 703-05) —criminal litigation uniquely 
requires the President’s personal time and energy, and will inevitably entail a 
considerable if not overwhelming degree of mental preoccupation.3° Indictment 
also exposes the President to an official pronouncement that there is probable 
cause to believe he committed a criminal act, see, e.g., United States v. R. Enter- 
prises, Inc., 498 U.S. 292, 297-98 (1991), impairing his credibility in carrying 
out his constitutional responsibilities to ‘‘take Care that the Laws be faithfully 
executed,’’ U.S. Const. art. II, § 3, and to speak as the ‘‘sole organ’’ of the United 
States in dealing with foreign nations. United States v. Curtiss-Wright Export 
Corp., 299 U.S. 304, 319-20 (1936); see also Chicago & Southern Air Lines 
v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948) (describing the President ‘‘as 
the Nation’s organ for foreign affairs’’); United States v. Louisiana, 363 U.S. 1, 
35 (1960) (‘‘The President . . . is the constitutional representative of the United 
States in its dealings with foreign nations.’’). These physical and mental burdens 
imposed by an indictment and criminal prosecution of a sitting President are of 
an entirely different magnitude than those imposed by the types of judicial process 
previously upheld by the Court. 


It is conceivable that, in a particular set of circumstances, a particular criminal 
charge will not in fact require so much time and energy of a sitting President 
so as materially to impede the capacity of the executive branch to perform its 
constitutionally assigned functions. It would be perilous, however, to make a judg- 
ment in advance as to whether a particular criminal prosecution would be a case 
of this sort. Thus a categorical rule against indictment or criminal prosecution 
is most consistent with the constitutional structure, rather than a doctrinal test 
that would require the court to assess whether a particular criminal proceeding 
is likely to impose serious burdens upon the President.3! 


30 While illustrating the potentially burdensome nature of judicial review of Presidential acts with the ‘‘most dra- 
matic example’’ of Youngstown Sheet & Tube Co. v Sawyer, 343 US 579 (1952) (invalidating President Truman's 
order directing the seizure and operation of steel mulls), the Court mentioned ‘‘the substantial time that the President 
must necessanly have devoted to the matter as a result of judicial involvement ’’ Clinton v Jones, 520 US at 
703. Of course, it 1s most frequently the case that the President spends little or no time personally engaged in 
such confrontations, with the task of defending hus policies in court falling to subordinate executive branch officials 
See, e g., Maeva Marcus, Truman and the Steel Seizure Case 102-77 (1977) (descnbing in detail Department of 
Justice attorneys’ involvement in the steel seizure litigation without discussing any role played personally in the 
litigation by President Truman). Such a routine delegation of responsibilities 1s unavailable when the President person- 
ally faces cnminal charges 

31Cf. Clinton v Jones, 520 U.S at 706 (‘‘Indeed, if the Framers of the Constitution had thought it necessary 
to protect the President from the burdens of private ltugation, we think it far more likely that they would have 
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Having identified the burdens imposed by indictment and criminal prosecution 
on the President’s ability to perform his constitutionally assigned functions, we 
must still consider whether these burdens are ‘‘justified by an overriding need 
to promote’’ legitimate governmental objectives, Administrator of General Serv- 
ices, 433 U.S. at 443, in this case the expeditious initiation of criminal pro- 
ceedings. United States v. Nixon underscored the legitimacy and importance of 
facilitating criminal proceedings in general. Although Nixon did not address the 
interest in facilitating criminal proceedings against the President, it is fair to say 
that there exists an important national interest in ensuring that no person— 
including the President — is above the law. Clinton v. Jones underscored the legit- 
imacy and importance of allowing civil proceedings against the President for 
unofficial misconduct to go forward without undue delay. Nevertheless, after 
weighing the interests in facilitating immediate criminal prosecution of a sitting 
President against the interests underlying temporary immunity from such prosecu- 
tion, considered in light of alternative means of securing the rule of law, we adhere 
to our 1973 determination that the balance of competing interests requires recogni- 
tion of a presidential immunity from criminal process. 

Recognizing an immunity from prosecution for a sitting President would not 
preclude such prosecution once the President’s term is over or he is otherwise 
removed from office by resignation or impeachment.32 The relevant question, 
therefore, is the nature and strength of any governmental interests in immediate 
prosecution and punishment. 

With respect to immediate punishment, the legitimate objectives of retribution 
and specific deterrence underlying the criminal justice system compete against 
a recognition of presidential immunity from penal incarceration. The obvious and 
overwhelming burdens that such incarceration would impose on the President’s 
ability to perform his constitutionally assigned functions, however, clearly support 
the conclusion that a sitting President may not constitutionally be imprisoned upon 
a criminal conviction. See supra note 18 and accompanying text. The public’s 
general interest in retribution and deterrence does not provide an ‘‘overriding 
need’’ for immediate as opposed to deferred incarceration. 

With respect to immediate prosecution, we can identify three other govern- 
mental interests that might be impaired by deferring indictment and prosecution 


adopted a categorical rule than a rule that required the President to litigate the question whether a specific case 
belonged 1n the ‘exceptional case’ subcategory *’) 

32 The temporary nature of the immunity claimed here distinguishes it from that pressed in Nixon v. Fitzgerald, 
which established a permanent immunity from civil suits challenging official conduct. The temporary immunity 
considered here is also distinguishable from that pressed by the President but reyected in United States v. Nixon, 
since the clam of executive privilege justifying the withholding of evidence relevant to the criminal prosecution 
of other persons would apparently have suppressed the evidence without any identifiable ume mutation The asserted 
privilege might therefore have forever thwarted the public’s interest in enforcing 11s cnminal laws See United States 
v, Nixon, 418 U.S at 713 (‘‘Without access to specific facts a cnminal prosecution may be totally frustrated.’’). 
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until after the accused no longer holds the office of President: (1) avoiding the 
bar of a statute of limitations; (2) avoiding the weakening of the prosecution’s 
case due to the passage of time; and (3) upholding the rule of law. We consider 
each of these in turn. 

The interest in avoiding the statute of limitations bar by securing an indictment 
while the President remains sitting is a legitimate one. However, we do not believe 
it is of significant constitutional weight when compared with the burdens such 
an indictment would impose on the Office of the President, especially in light 
of alternative mechanisms to avoid a time-bar. First, a President suspected of the 
most serious criminal wrongdoing might well face impeachment and removal from 
office before his term expired, permitting criminal prosecution at that point. 
Second, whether or not it would be appropriate for a court to hold that the statute 
of limitations was tolled while the President remained in office (either as a con- 
stitutional implication of temporary immunity or under equitable principles 33), 
Congress could overcome any such obstacle by imposing its own tolling rule.34 
At most, therefore, prosecution would be delayed rather than denied. 

Apart from concern over statutes of limitations, we recognize that a presidential 
immunity from criminal prosecution could substantially delay the prosecution of 
a sitting President, and thereby make it more difficult for the ultimate prosecution 
to succeed.35 In Clinton v. Jones, the Court observed that— notwithstanding the 
continuation of civil discovery — ‘‘delaying trial would increase the danger of 
prejudice resulting from the loss of evidence, including the inability of witnesses 
to recall specific facts, or the possible death of a party.’’ 520 U.S. at 707-08. 


33 Federal courts have suggested that, in proper circumstances, crimimal as well as civil statutes of limitation are 
subject to equitable tolling. See, e.g, United States v. Midgley, 142 F.3d 174, 178-79 (3d Cir 1998) (‘‘Although 
the doctrine of equitable tolling 1s most typically applied to lumutation penods on civil actions, there 1s no reason 
to disunguish between the nghts protected by criminal and civil statutes of limitations.’’) (internal quotation omutted); 
of United States v. Levine, 658 F.2d 113, 119-21 (3d Cir 1981) (noung that criminal statutes of mutations have 
a primary purpose of providing fairness to the accused, but are ‘‘perhaps not inviolable’’ and are subject to tolling, 
suspension, and watver). Equitable tolling, however, is invoked only sparingly, in the ‘‘rare situation where [it] 
1s demanded by sound legal principles as well as the interests of jusuce ’’ Alvarez-Machain v. United States, 107 
F 3d 696, 701 (9th Cir 1996) (tolling two-year mutation period for FTCA actions where plaintiff had been incarcer- 
ated for two years) 

34 See, e.g , 18 USC. § 3287 (1994) (suspension of cnminal statutes of limitation for certain fraud offenses against 
the United States unul three years after the termination of hostilities); United States v. Grainger, 346 U.S 235 
(1953) (applying this statutory suspension). We believe Congress derives such authonty from its general power to 
‘*make all Laws which shall be necessary and proper for carrying into Execution . . . all other Powers vested 
by this Constitution in the Government of the United States, or in any Department or Officer thereof.’’ US Const. 
art I, §8, cl. 18. Cf. Clinton v. Jones, 520 U.S. at 709 (‘lf Congress deems it appropriate to afford the President 
stronger protection, it may respond with appropmate legislation.’’). Indeed, without deciding the question, we note 
that Congress may have power to enact a tolling provision governing the statute of limitations for conduct that 
has already occurred, at least so long as the orginal statutory period has not already expired Cf United States 
v. Powers, 307 U S. 214 (1939) (rejecung Ex Post Facto challenge to a prosecution based on a statute extending 
the life of a temporary cnminal statute before its original expiration date); cf, e.g., United States v Grimes, 142 
F.3d 1342, 1350-51 (11th Cur. 1998) (collecting decisions rejecting Ex Post Facto challenges to statutes extending 
the limitauons period as applied to conduct for which the original penod had not already run), cert dented, 525 
US. 1088 (1999) 

35In theory, the delay could be as long as LO years, for a President who onginally assumes the office through 
ascension rather than election and then fully serves two elected terms. See US. Const. amend. XXII, §1 Given 
quadrennial elections and the possibility of impeachment, however, it seems unlikely that a President who is seriously 
suspected of grave criminal wrongdoing would remain in office for that length of time 
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The Court considered this potential for prejudice to weigh against recognition of 
temporary immunity from civil process. We believe that the costs of delay in 
the criminal context may differ in both degree and kind from delay in the civil 
context.36 But in any event it is our considered view that, when balanced against 
the overwhelming cost and substantial interference with the functioning of an 
entire branch of government, these potential costs of delay, while significant, are 
not controlling. In the constitutional balance, the potential for prejudice caused 
by delay fails to provide an ‘‘overriding need’’ sufficient to overcome the jus- 
tification for temporary immunity from criminal prosecution. 

Finally, recognizing a temporary immunity would not subvert the important 
interest in maintaining the ‘‘rule of law.’ To be sure, as the Court has emphasized, 
‘‘{njo man in this country is so high that he is above the law.’’ United States 
v. Lee, 106 U.S. 196, 220 (1882). Moreover, the complainant here is the Govern- 
ment seeking to redress an alleged crime against the public rather than a private 
person seeking compensation for a personal wrong, and the Court suggested in 
Nixon v. Fitzgerald that ‘‘there is a lesser public interest in actions for civil dam- 
ages than, for example, in criminal prosecutions,’’ 457 U.S. at 754 n.37; see id. 
(describing United States v. Nixon as ‘‘basing holding on special importance of 
evidence in a criminal trial and distinguishing civil actions as raising different 
questions not presented for decision’’). However, unlike the immunities claimed 
in both Nixon cases, see supra note 32, the immunity from indictment and criminal 
prosecution for a sitting President would generally result in the delay, but not 
the forbearance, of any crimina] trial. Moreover, the constitutionally specified 
impeachment process ensures that the immunity would not place the President 
‘fabove the law.’’ A sitting President who engages in criminal behavior falling 
into the category of ‘‘high Crimes and Misdemeanors,’’ U.S. Const. art. II, § 4, 
is always subject to removal from office upon impeachment by the House and 
conviction by the Senate, and is thereafter subject to criminal prosecution. 


4. 


We recognize that invoking the impeachment process itself threatens to 
encumber a sitting President’s time and energy and to divert his attention from 


36On the one hand, there may be less reason to fear a prejudicial loss of evidence in the cnminal context A 
grand jury could continue to gather evidence throughout the penod of immunity, even passing this task down to 
subsequently empaneled grand juries if necessary. See Fed. R. Crim. P 6(e)(3)(C)(1) Moreover, in the event of 
suspicion of serious wrongdoing by a sitting President, the media and even Congress (through its own investigatory 
powers) would likely pursue, collect and preserve evidence as well These muluple mechamsms for securing and 
preserving evidence could mitigate somewhat the effect of a particular witness’s failed recollection or demise By 
contrast, many civil litigants would lack the resources and incentives to pursue and preserve evidence in the same 
comprehensive manner 

On the other hand, the consequences of any prejudicial loss of evidence that does occur in the criminal context 
are more grave, given the presumptively greater stakes for both the United States and the defendant in criminal 
hugation See United States v Nixon, 418 US at 711-13, 713 (in emphasizing the importance of access to evidence 
in a pending cnminal trial, giving sigmficant weight in the constitutional balance to ‘‘the fundamental demands 
of due process of law 1n the fair administration of criminal justice’’). 
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his public duties. But the impeachment process is explicitly established by the 
Constitution. While in some circumstances an impeachment and subsequent Senate 
trial might interfere with the President’s exercise of his constitutional responsibil- 
ities in ways somewhat akin to a criminal prosecution, ‘“‘this is a risk expressly 
contemplated by the Constitution, and it is a necessary incident of the impeach- 
ment process.’” OLC Memo at 28. In other words, the Framers themselves specifi- 
cally determined that the public interest in immediately removing a sitting Presi- 
dent whose continuation in office poses a threat to the Nation’s welfare outweighs 
the public interest in avoiding the Executive burdens incident thereto. 


The constitutionally prescribed process of impeachment and removal, moreover, 
lies in the hands of duly elected and politically accountable officials. The House 
and Senate are appropriate institutional actors to consider the competing interests 
favoring and opposing a decision to subject the President and the Nation to a 
Senate trial and perhaps removal. Congress is structurally designed to consider 
and reflect the interests of the entire nation, and individual Members of Congress 
must ultimately account for their decisions to their constituencies. By contrast, 
the most important decisions in the process of criminal prosecution would lie in 
the hands of unaccountable grand and petit jurors, deliberating in secret, perhaps 
influenced by regional or other concerns not shared by the general polity, guided 
by a prosecutor who is only indirectly accountable to the public. The Framers 
considered who should possess the extraordinary power of deciding whether to 
initiate a proceeding that could remove the President — one of only two constitu- 
tional officers elected by the people as a whole —and placed that responsibility 
in the elected officials of Congress. It would be inconsistent with that carefully 
considered judgment to permit an unelected grand jury and prosecutor effectively 
to ‘‘remove’’ a President by bringing criminal charges against him while he 
remains in office. 


Thus, the constitutional concern is not merely that any particular indictment 
and criminal prosecution of a sitting President would unduly impinge upon his 
ability to perform his public duties. A more general concern is that permitting 
such criminal process against a sitting President would affect the underlying 
dynamics of our governmental system in profound and necessarily unpredictable 
ways, by shifting an awesome power to unelected persons lacking an explicit con- 
Stitutional role vis-a-vis the President. Given the potentially momentous political 
consequences for the Nation at stake, there is a fundamental, structural incompati- 
bility between the ordinary application of the criminal process and the Office of 
the President. 


For these reasons we believe that the Constitution requires recognition of a 
presidential immunity from indictment and criminal prosecution while the Presi- 
dent is in office. 
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In 1973, this Department concluded that a grand jury should not be permitted 
to indict a sitting President even if all subsequent proceedings were postponed 
until after the President left office. The Court’s emphasis in Clinton v. Jones on 
the interests of Article TH courts in allowing ordinary judicial processes to go 
forward against a sitting President, and its reliance on scheduling discretion to 
prevent those processes from interfering with performance of the President’s con- 
stitutional duties, might be thought to call this aspect of the Department’s 1973 
determination into question. We have thus separately reconsidered whether, if the 
constitutional immunity extended only to criminal prosecution and confinement 
but not indictment, the President’s ability to perform his constitutional functions 
would be unduly burdened by the mere pendency of an indictment against which 
he would need to defend himself after leaving office. 


We continue to believe that the better view of the Constitution accords a sitting 
President immunity from indictment by itself. To some degree, indictment alone 
will spur the President to devote some energy and attention to mounting his even- 
tual legal defense.37 The stigma and opprobrium attached to indictment, as we 
explained above, far exceed that faced by the civil litigant defending a claim. 
Given ‘‘the realities of modern politics and mass media, and the delicacy of the 
political relationships which surround the Presidency both foreign and domestic,”’ 
there would, as we explained in 1973, ‘‘be a Russian roulette aspect to the course 
of indicting the President but postponing trial, hoping in the meantime that the 
power to govern could survive.’” OLC Memo at 31.38 Moreover, while the burdens 
imposed on a sitting President by indictment alone may be less onerous than those 
imposed on the President by a full scale criminal prosecution, the public interest 
in indictment alone would be concomitantly weaker assuming that both trial and 
punishment must be deferred, and weaker still given Congress’ power to extend 
the statute of limitations or a court’s possible authority to recognize an equitable 
tolling. 


Balancing these competing concerns, we believe the better view is the one 
advanced by the Department in 1973: a sitting President is immune from indict- 
ment as well as from further criminal process. Where the President is concerned, 


37Cf Moore v. Arizona, 414 U.S. 25, 27 (1973) (indictment with delayed tnal ‘‘may disrupt [a defendant’s]} 
employment, drain his financial resources, curtail his associations, subject him to public obloquy, and create anxiety 
in him, his family and his fnends’*) (citations omitted) Indeed, indictment coupled with temporary immumty from 
further prosecution may even magmify the problem, since the President would be legally stigmatized as an alleged 
cnminal without any meaningful opportunity to respond to his accusers 1m a court of law 

38 Our conclusion would hold true even if such an indictment could lawfully be filed, and were filed, under seal. 
Given the indictment’s target it would be very difficult to preserve its secrecy Cf United States v Nixon, 418 
US. at 687 n.4 (noting parties’ acknowledgment that ‘‘disclosures to the news media made the reasons for continu- 
ance of the protective order no longer meaningful,’’ with respect to the ‘‘grand jury’s immediate finding relating 
to the status of the President as an unmdicted co-conspirator’’) Permitting a prosecutor and grand jury to issue 
even a sealed indictment would allow them to take an unacceptable gamble with fundamental constitutional values 
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only the House of Representatives has the authority to bring charges of criminal 
misconduct through the constitutionally sanctioned process of impeachment. 


iil. 


In 1973, the Department of Justice concluded that the indictment and criminal 
prosecution of a sitting President would unduly interfere with the ability of the 
executive branch to perform its constitutionally assigned duties, and would thus 
violate the constitutional separation of powers. No court has addressed this ques- 
tion directly, but the judicial precedents that bear on the continuing validity of 
our constitutional analysis are consistent with both the analytic approach taken 
and the conclusions reached. Our view remains that a sitting President is constitu- 
tionally immune from indictment and criminal prosecution. 


RANDOLPH D. MOSS 


Assistant Attorney General 
Office of Legal Counsel 
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Impeaching Donald John Trump, President of the United 
States, for high crimes and misdemeanors, 
Resolved, That Donald John Trump, President of the 
United States, is impeached for high crimes and mis- 
demeanors and that the following article of impeachment 


be exhibited to the United States Senate: 
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9 
its impeachment against him for high crimes and mis- 
demeanors. 
ARTICLE | 

Tn his conduct while President of the United States, 
Donald John Trump, in violation of his constitutional oath 
faithfully to exeeute the offiee of President of the United 
States and, to the best of his ability, preserve, protect, 
and defend the Constitution of the United States, and in 
violation of his constitutional duty to take care that the 
laws be faithfully executed, has prevented, obstructed and 
impeded the administration of justice during a federal in- 
vestigation in that: 

Knowing that federal law enforcement authorities 
were investigating possible criminal law violations of his 
former National Seeurity Advisor, General Michael Flynn 
and knowing that federal law enforcement authorities were 
conducting one or more investigations into Russian state 
interference in the 2016 campaign for President of the 
United States, and that such investigation(s) included the 
conduct of his campaign personnel and associates acting 
on behalf of the campaign, to include the possible collusion 
by those individuals with the Russian government, Donald 
John Trump sought to use his authority to hinder and 
eause the termination of such investigation(s) melding 


through threatening, and then terminating, James Comey, 
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— 


A 


who was until such termination the Director of the Fed- 


eral Bureau of Investigation. 


The pattern of behavior leading to the conclusion that 


he sought to cause the hindrance or termination of said 


investigation(s) include the following: 


(1) Requesting that the Director of the Federal 
Bureau of Investigation curtail the investigation of 
the activities of General Michael Flynn under cir- 
cumstances wherein it appeared that Director 
Comey might be terminated if he failed to adhere to 
such request. 

(2) Making a determination to terminate the 
Direetor of the Federal Bureau of Investigation, and 
only thereafter requesting that the Deputy Attorney 
General provide him with a memorandum detailing 
inadequacies in the Direetor’s performance of his 
duties. 

(3) Despite offering differing rationales for the 
termination of the Director of the Federal Bureau of 
Investigation, admitted subsequently that the main 
reason for the termination was that the Director 
would not close or alter the investigation of matters 
related to the involvement of Russia in the 2016 


campaign for President of the United States. 
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| (4) Stated that, once he had terminated the Di- 


bo 


rector of the Federal Bureau of Investigation, the 

pressure of said investigation had been significantly 

reduced, 

In all of this, Donald John Trump has acted in a 
manner contrary to his trust as President and subversive 
of constitutional government, to the great prejudice of the 
cause of law and justice and to the manifest injury of the 


people of the United States. 
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— 


Wherefore, Donald John Tromp, by such conduct, 


— 
— 


warrants impeachment and trial, and removal from office. 
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ON HL RES, 438 


Impeaching Donald John Trump, President of the United States, for high 
crimes and misdemeanors. 


IN THE HOUSE OF REPRESENTATIVES 


JULY 12, 2017 
Mr. SHERMAN (for himself and Mr. AL GREEN of Texas) submitted the 
following resolution; which was referred to the Committee on the Judiciary 


RESOLUTION 


Impeaching Donald John Trump, President of the United 


States, for high crimes and misdemeanors. 


— 


Resolved, That Donald John Trump, President of the 
United States, is impeached for high crimes and mis- 
demeanors and that the following article of impeachment 
be exhibited to the United States Senate: 

Article of impeachment exhibited by the House of 
Representatives of the United States of America in the 
name of itself and of the people of the United States of 


America, against Donald John Trump, President of the 
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2 
its impeachment against him for high crimes and mis- 
demeanors. 
ARTICLE I 

In his conduct while President of the United States, 
Donald John Trump, in violation of his constitutional oath 
faithfully to execute the office of President of the United 
States and, to the best of his ability, preserve, protect, 
and defend the Constitution of the United States, and in 
violation of his constitutional duty to take care that the 
laws be faithfully executed, has prevented, obstructed and 
impeded the administration of justice during a Federal in- 
vestigation in that: 

Knowing that Federal law enforcement authorities 
were investigating possible criminal law violations of his 
former National Security Advisor, General Michael Flynn 
and knowing that Federal law enforcement authorities 
were conducting one or more investigations into Russian 
state interference in the 2016 campaign for President of 
the United States, and that such investigation(s) included 
the conduct of his campaign personnel and associates act- 
ing on behalf of the campaign, to include the possible col- 
lusion by those individuals with the Russian government, 
Donald John Trump sought to use his authority to hinder 
and cause the termination of such investigation(s) includ- 


ing through threatening, and then terminating, James 
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1 Comey, who was until such termination the Director of 


2 the Federal Bureau of Investigation. 


3 


The pattern of behavior leading to the conclusion that 


4 he sought to cause the hindrance or termination of said 


5 investigation(s) include the following: 


6 
7 
8 


(1) Requesting that the Director of the Federal 
Bureau of Investigation curtail the investigation of 
the activities of General Michael Flynn under cir- 
cumstances wherein it appeared that Director 
Comey might be terminated if he failed to adhere to 
such request. 

(2) Making a determination to terminate the 
Director of the Federal Bureau of Investigation, and 
only thereafter requesting that the Deputy Attorney 
General provide him with a memorandum detailing 
inadequacies in the Director’s performance of his 
duties. 

(3) Despite offering differing rationales for the 
termination of the Director of the Federal Bureau of 
Investigation, admitted subsequently that the main 
reason for the termination was that the Director 
would not close or alter the investigation of matters 
related to the involvement of Russia in the 2016 


campaign for President of the United States. 
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4 
(4) Stated that, once he had terminated the Di- 
rector of the Federal Bureau of Investigation, the 
pressure of said investigation had been significantly 
reduced. 

In all of this, Donald John Trump has acted in a 
manner contrary to his trust as President and subversive 
of constitutional government, to the great prejudice of the 
cause of law and justice and to the manifest injury of the 
people of the United States. 

Wherefore, Donald John Trump, by such conduct, 
warrants impeachment and trial, and removal from office. 


O 
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Expressing the sense of the House of Representatives with respect to the 
actions of the Speaker of the House, Mrs. Pelosi of California, to initiate 
an impeachment inquiry against the duly elected President of the United 
States, Donald J. Trump. 


IN THE HOUSE OF REPRESENTATIVES 


Mr. McCartuy submitted the following resolution; which was referred to the 
Committee on 


RESOLUTION 


Expressing the sense of the House of Representatives with 
respect to the actions of the Speaker of the House, 
Mrs. Pelosi of California, to initiate an impeachment 
inquiry against the duly elected President of the United 
States, Donald J. Trump. 


Whereas at a press conference on September 24, 2019, 
Speaker of the House Nancy Pelosi stated: “Therefore 
today, I’m announcing the House of Representatives is 


moving forward with an official impeachment inquiry”; 


Whereas House Practice states that: “‘Under the modern 
practice, an impeachment is normally instituted by the 
House by the adoption of a resolution calling for a com- 
mittee investigation of charges against the officer in 


: 9, 
question’; 
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Whereas in the past 25 years, the House of Representatives 
has moved forward with impeachment against a federal 
officer three times, each initiated by an impeachment in- 
quiry resolution approved by the full House, not by a uni- 


lateral decree of the Speaker; 


Whereas on May 12, 2009, the House approved H. Res. 424, 
authorizing and directing the Committee on the Judiciary 
to inquire whether the House should impeach Samuel B. 
Kent, a judge of the United States District Court for the 


Southern District of Texas; 


Whereas on January 13, 2009, the House approved H. Res. 
15, authorizing and directing the Committee on the Judi- 
ciary to inquire whether the House should impeach G. 
Thomas Porteous, a judge of the United States District 


Court for the Eastern District of Louisiana; 


Whereas on October 8, 1998, the House approved H. Res. 
581, authorizing and directing the Committee on the Ju- 
diciary to investigate whether sufficient grounds exist for 
the impeachment of William Jefferson Clinton, President 
of the United States; 


Whereas the Committee Report to accompany H. Res. 581 
stated: “‘Because the issue of impeachment is of such 
overwhelming importance, the Committee decided that it 
must receive authorization from the full House before 


proceeding on any further course of action”; 


Whereas that report further stated: ““Because impeachment is 
delegated solely to the House of Representatives by the 
Constitution, the full House of Representatives should be 
involved in critical decision making regarding’ various 


stages of impeachment”’; 
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Whereas the Speaker’s extraordinary decision to move for- 
ward with an impeachment inquiry without any debate or 
vote on such a resolution by the full House undermines 
the voting privileges afforded to each Member and the 
constituents they represent; and 
Whereas this unprecedented and politically motivated decision 
by Speaker Pelosi represents an abuse of power and 
brings discredit to the House of Representatives; Now, 


therefore, be it 
1 Resolved, That the House of Representatives dis- 
approves of the actions of the Speaker of the House, Mrs. 
Pelosi of California, to initiate an impeachment inquiry 


against the duly elected President of the United States, 
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Donald J. Trump. 
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Impeaching Donald John Trump, President of the United States, for high 
crimes and misdemeanors. 


IN THE HOUSE OF REPRESENTATIVES 


JANUARY 3, 2019 
Mr. SHERMAN (for himself and Mr. GREEN of Texas) submitted the following 
resolution; which was referred to the Committee on the Judiciary 


RESOLUTION 


Impeaching Donald John Trump, President of the United 


States, for high crimes and misdemeanors. 


— 


Resolved, That Donald John Trump, President of the 
United States, is impeached for high crimes and mis- 
demeanors and that the following article of impeachment 
be exhibited to the United States Senate: 

Article of impeachment exhibited by the House of 
Representatives of the United States of America in the 
name of itself and of the people of the United States of 


America, against Donald John Trump, President of the 
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United States of America, in maintenance and support of 
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2 
its impeachment against him for high crimes and mis- 
demeanors. 
ARTICLE I 

In his conduct while President of the United States, 
Donald John Trump, in violation of his constitutional oath 
faithfully to execute the office of President of the United 
States and, to the best of his ability, preserve, protect, 
and defend the Constitution of the United States, and in 
violation of his constitutional duty to take care that the 
laws be faithfully executed, has prevented, obstructed and 
impeded the administration of justice during a Federal in- 
vestigation in that: 

Knowing that Federal law enforcement authorities 
were investigating possible criminal law violations of his 
former National Security Advisor, General Michael Flynn 
and knowing that Federal law enforcement authorities 
were conducting one or more investigations into Russian 
state interference in the 2016 campaign for President of 
the United States, and that such investigation(s) included 
the conduct of his campaign personnel and associates act- 
ing on behalf of the campaign, to include the possible col- 
lusion by those individuals with the Russian government, 
Donald John Trump sought to use his authority to hinder 
and cause the termination of such investigation(s) includ- 


ing through threatening, and then terminating, James 
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1 Comey, who was until such termination the Director of 


2 the Federal Bureau of Investigation. 


3 


The pattern of behavior leading to the conclusion that 


4 he sought to cause the hindrance or termination of said 


5 investigation(s) include the following: 


6 
7 
8 


(1) Requesting that the Director of the Federal 
Bureau of Investigation curtail the investigation of 
the activities of General Michael Flynn under cir- 
cumstances wherein it appeared that Director 
Comey might be terminated if he failed to adhere to 
such request. 

(2) Making a determination to terminate the 
Director of the Federal Bureau of Investigation, and 
only thereafter requesting that the Deputy Attorney 
General provide him with a memorandum detailing 
inadequacies in the Director’s performance of his 
duties. 

(3) Despite offering differing rationales for the 
termination of the Director of the Federal Bureau of 
Investigation, admitted subsequently that the main 
reason for the termination was that the Director 
would not close or alter the investigation of matters 
related to the involvement of Russia in the 2016 


campaign for President of the United States. 
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4 
(4) Stated that, once he had terminated the Di- 
rector of the Federal Bureau of Investigation, the 
pressure of said investigation had been significantly 
reduced. 

In all of this, Donald John Trump has acted in a 
manner contrary to his trust as President and subversive 
of constitutional government, to the great prejudice of the 
cause of law and justice and to the manifest injury of the 
people of the United States. 

Wherefore, Donald John Trump, by such conduct, 
warrants impeachment and trial, and removal from office. 


O 
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From the Congressional Record Online through the Government Publishing Office [www.gpo. gov] 


NOTICE OF INTENTION TO OFFER RESOLUTION RAISING A QUESTION OF THE 
PRIVILEGES OF THE HOUSE 


Mr. GREEN of Texas. Madam Speaker, pursuant to clause 2(a)(1) of rule 
IX, I rise to give notice of my intention to raise a question of the 
privileges of the House. 

The form of the resolution is as follows: 

Impeaching Donald John Trump, President of the United States, of high 
misdemeanors. 

Resolved, that Donald John Trump, President of the United States, is 
unfit to be President, unfit to represent the American values of 
decency and morality, respectability and civility, honesty and 
propriety, reputability and integrity, is unfit to defend the ideals 
that have made America great, unfit to defend liberty and justice for 
all as extolled in the Pledge of Allegiance, is unfit to defend the 
American ideal of all persons being created equal as exalted in the 
Declaration of Independence, is unfit to ensure domestic tranquility, 
promote the general welfare and to ensure the blessings of liberty to 
ourselves and our posterity as lauded in the preamble to the United 
States Constitution, is unfit to protect the government of the people, 
by the people, for the people as elucidated in the Gettysburg Address, 
and is impeached for high misdemeanors that the following Article of 
Impeachment be exhibited to the Senate: 

Article of Impeachment exhibited by the House of Representatives of 
the United States, in the name of itself, of the people of the United 
States, against Donald John Trump, President of the United States, in 
maintenance and support of its impeachment against him for high 
misdemeanors committed as President constituting harm to American 
society to the manifest injury of the people of the United States: 

Article I. 

The House of Representatives on July 16, 2019, strongly condemned 
President Donald Trump's racist comments that have legitimized and 
increased fear and hatred of new Americans and people of color by 
saying that our fellow Americans who are immigrants, and those who may 
look to the President like immigrants, should ~~go back'' to other 
countries, by referring to immigrants and asylum seekers as 
*~“invaders,'' and by saying that Members of Congress who are 
immigrants, or those of our colleagues who are wrongly assumed to be 
immigrants, do not belong in Congress or in the United States of 
America. 

In all of this, the aforementioned Donald John Trump has, by his 
statements, brought the high office of the President of the United 
States in contempt, ridicule, disgrace, and disrepute, has sown seeds 
of discord among the people of the United States, has demonstrated that 
he is unfit to be President, and has betrayed his trust 


[ [Page H5858] ] 


as President of the United States to the manifest injury of the people 
of the United States, and has committed a high misdemeanor in office. 

Therefore, Donald John Trump by causing such harm to the society of 
the United States is unfit to be President and warrants impeachment, 
trial, and removal from office. 

The SPEAKER pro tempore. Under rule IX, a resolution offered from the 
floor by a Member other than the majority leader or the minority leader 
as a question of the privileges of the House has immediate precedence 
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only at a time designated by the Chair within 2 legislative days after 
the resolution is properly noticed. 

Pending that designation, the form of the resolution noticed by the 
gentleman from Texas will appear in the Record at this point. 

The Chair will not at this point determine whether the resolution 
constitutes a question of privilege. That determination will be made at 
the time designated for consideration of the resolution. 
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Impeaching Donald John Trump, President of the United States, of high 
misdemeanors. 


IN THE HOUSE OF REPRESENTATIVES 


JuLy 17, 2019 
Mr. GREEN of Texas submitted the following resolution; which was laid on the 
table 


RESOLUTION 


Impeaching Donald John Trump, President of the United 


States, of high misdemeanors. 


— 


Resolved, that Donald John Trump, President of the 
United States, is unfit to be President, unfit to represent 
the American values of decency and morality, respect- 
ability and eivility, honesty and propriety, reputability and 
integrity, 1s unfit to defend the ideals that have made 
America great, unfit to defend liberty and justice for all 
as extolled in the Pledge of Allegiance, is unfit to defend 


the American ideal of all persons being created equal as 
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exalted in the Declaration of Independence, is unfit to en- 


— 
i) 


sure domestic tranquility, promote the general welfare and 
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to ensure the blessings of liberty to ourselves and our pos- 
terity as lauded in the preamble to the United States Con- 
stitution, is unfit to protect the government of the people, 
by the people, for the people as elucidated in the Gettys- 
burg Address, and is impeached for high misdemeanors 
that the following Article of Impeachment be exhibited to 
the Senate: Article of Impeachment exhibited by the 
House of Representatives of the United States, in the 
name of itself, of the people of the United States, against 
Donald John Trump, President of the United States, in 
maintenance and support of its impeachment against him 
for high misdemeanors committed as President consti- 
tuting harm to American society to the manifest injury 
of the people of the United States: 
ARTICLE I 

The House of Representatives on July 16, 2019, 
strongly condemned President Donald Trump’s racist 
comments that have legitimized and increased fear and ha- 
tred of new Americans and people of color by saying that 
our fellow Americans who are immigrants, and those who 
may look to the President like immigrants, should ‘go 
back” to other countries, by referring to immigrants and 
asylum seekers as “invaders” and by saying that Members 
of Congress who are immigrants, or those of our col- 
leagues who are wrongly assumed to be immigrants, do 


not belong in Congress or the United States of America. 
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In all of this, the aforementioned Donald John 
Trump has, by his statements, brought the high office of 
the President of the United States in contempt, ridicule, 
disgrace, and disrepute, has sown seeds of discord among 
the people of the United States, has demonstrated that 
he is unfit to be President, and has betrayed his trust as 
President of the United States to the manifest injury of 
the people of the United States, and has committed a high 
misdemeanor in office. 

Therefore, Donald John Trump by causing such 
harm to the society of the United States is unfit to be 
President and warrants impeachment, trial, and removal 


from office. 
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) 
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) 


CERTAIN GRAND JURY MATERIALS 


DEPARTMENT OF JUSTICE’S RESPONSE TO THE APPLICATION OF THE HOUSE 
JUDICIARY COMMITTEE FOR AN ORDER AUTHORIZING RELEASE OF 
CERTAIN GRAND JURY MATERIALS 


JOSEPH H. HUNT 
Assistant Attorney General 
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Deputy Assistant Attorney General 
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U.S. Department of Justice, Civil Division 
1100 L Street NW 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: 


APPLICATION OF THE COMMITTEE 


) 

) 

) 

) Civil Action No. 1:19-gj-00048-BAH 
ON THE JUDICIARY, U.S. HOUSE OF _) 

) 

) 

) 


REPRESENTATIVES, FOR AN ORDER 


AUTHORIZING THE RELEASE OF 
CERTAIN GRAND JURY MATERIALS 


DEPARTMENT OF JUSTICE’S RESPONSE TO THE APPLICATION OF THE HOUSE 
JUDICIARY COMMITTEE FOR AN ORDER AUTHORIZING RELEASE OF 
CERTAIN GRAND JURY MATERIALS 


INTRODUCTION 

The Judiciary Committee of the House of Representatives (“Committee”) has asked this 
Court to order the Executive Branch to disclose portions of Special Counsel Robert S. Mueller, 
III’s confidential report (“Mueller Report” or “Report”) that reflect matters occurring before a 
grand jury. That information is subject to the fundamental principle of grand jury secrecy codified 
in Rule 6(e) of the Federal Rules of Criminal Procedure and the strict limitations that provision 
imposes. In an effort to accommodate the Committee’s desire for information, the Department of 
Justice (“Department”) has already provided the Committee’s Chairman and Ranking Member 
access to the full, unredacted contents of the Mueller Report, with the sole exception of its minimal 
redactions for material covered by Rule 6(e). Yet now, without offering any particular reason to 
believe that the grand jury material will further its investigation, the Committee requests an 
extraordinary order compelling not only the disclosure of grand jury information referenced in the 
Report, but also the disclosure of any grand jury information not included in the Report that would, 


“cc 


as the Committee puts it, reflect the President’s “state of mind.” The Committee’s Application 
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conflicts with the terms of Rule 6(e) and fails for a lack of substantial need regardless. It should 
be denied. 

The Application fails at the outset because it relies solely on Rule 6(e)(3)(E)(i)’s 
authorization to disclose grand jury material “preliminarily to or in connection with a judicial 
proceeding,” whereas impeachment proceedings in Congress—including hypothetical removal 
proceedings in the Senate—are not “judicial proceedings” under the plain and ordinary meaning 
of that term. “Judicial” proceedings are legal proceedings governed by law that take place in a 
judicial forum before a judge or magistrate. Proceedings that occur outside the judicial setting are 
not “judicial” proceedings even if they are called a “trial” and include some of the procedures 
familiar from a courtroom, such as sworn testimony or lawyer-led questioning of witnesses. The 
remainder of Rule 6(e) confirms as much by describing such proceedings as ones that involve 
“courts,” a term that plainly does not include Congress or any of its subcomponents. 

The Committee, for its part, offers no explanation for how Rule 6(e)’s reference to “judicial 
proceeding[s]” authorizes access to grand jury materials for congressional proceedings 
administered by Members of Congress rather than legal proceedings overseen by judges. The 
Committee relies instead on a footnote in the D.C. Circuit’s recent decision in McKeever v. Barr, 
920 F.3d 842 (D.C. Cir. 2019), docketing petition for cert., No. 19-307 (U.S. Sept. 5, 2019), but 
the McKeever court did not rule on the meaning of the term “judicial proceeding.” There, it was 
undisputed that the historical grand jury information at issue fell entirely outside Rule 6(e), and 
the question presented was only whether a court could nonetheless order disclosure based on its 
own inherent authority. That decision thus does not bind this Court to deviate from the Rule’s 


plain language, as the Committee asks it to do here. 
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Nor does the D.C. Circuit’s denial of a petition for mandamus in Haldeman v. Sirica, 501 
F.2d 714 (D.C. Cir. 1974) (en banc) (per curiam), require this Court to depart from the plain 
language of Rule 6(e). The only issue decided in that case was whether the petitioners had shown 
that the district court’s order was a “clear abuse of discretion or usurpation of judicial power” from 
which the petitioners had a clear and indisputable right to relief. Bankers Life & Cas. Co. v. 
Holland, 346 U.S. 379, 383 (1953) (citations omitted). That is a very high standard, and it is 
unsurprising that the D.C. Circuit was able to deny the petition without engaging in any 
“meaningful analysis of Rule 6(e)’s terms,” McKeever, 920 F.3d at 855 (Srinivasan, J., dissenting). 
Haldeman thus stands for nothing more than what it held, which was that the extraordinary step of 
mandamus against the order at issue was not warranted by the text of the rule and the binding 
precedent as it existed in 1974. 

Even if an impeachment proceeding in the Senate were a “judicial proceeding” under Rule 
6(e), though, the Committee’s current investigation is too far removed from a hypothetical judicial 
proceeding to be something that is being conducted “preliminarily” to that proceeding within the 
meaning of Rule 6(e)(3)(E)(i). The Supreme Court has made clear that “preliminarily” does not 
mean any stage prior to a potential future judicial proceeding; otherwise, literally anything that 
could lead to a “judicial proceeding” would be conducted “preliminarily” to it. Instead, the activity 
must be “related fairly directly” to “identifiable” litigation. United States v. Baggot, 463 U.S. 476, 
480 (1983). The Committee’s own description of its investigation makes clear that it is too far 
removed from any potential judicial proceeding to qualify. As the Committee’s Chairman has 
stressed—and as the Speaker of the House and the House Majority Leader both reiterated this 
week—the purpose of its investigation is to assess numerous possible remedial measures, 


including censure, articles of impeachment, legislation, Constitutional amendments, and more. 
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What may come of this investigation—if anything—remains unknown and unpredictable. Just as 
a tax audit was not preliminary to a possible taxpayer legal challenge in the seminal Supreme Court 
decision on this issue, see Baggot, 463 U.S. at 480, the Committee’s investigation here is too laden 
with contingencies to satisfy Rule 6(e)(3)(E)(i)’s requirement that the activity be “related fairly 
directly” to the relevant judicial proceeding, id. 

The Court need not address these threshold legal questions, however, because even if the 
Committee’s investigation were being conducted “preliminarily to” a “judicial proceeding,” the 
Committee still would not have carried the burden imposed on any party that seeks grand jury 
material pursuant to one of Rule 6(e)’s exceptions—demonstrating a “particularized need” for 
presumptively secret grand jury materials. Here, carrying that burden would require the 
Committee to show “that the material [it] seek[s] is needed to avoid a possible injustice in another 
judicial proceeding, that the need for disclosure is greater than the need for continued secrecy, and 
that [its] request is structured to cover only material so needed.” Douglas Oil Co. of Cal. v. Petrol 
Stops Nw., 441 U.S. 211, 222 (1979). The Committee has not made that showing. The Committee 
purports to be investigating whether “the President of the United States repeatedly attempted to 
undermine and derail a criminal investigation,” Application (“HJC App.”) at 1, ECF No. 1, but 
the Committee’s Chairman and Ranking Member already have access to the entire Mueller Report 
in unredacted form, with the exception of the grand jury information. And that grand jury 
information comprises a tiny percentage of the overall Report, with hardly any of it appearing in 
Volume II, which is the portion of the Report that addresses the President’s actions in connection 
with alleged obstruction of justice. The Committee’s leadership thus already has access to 99.9% 


of the Report’s Volume II, while the minuscule 0.1% that remains redacted is done so surgically 
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and surrounded by unredacted context that already provides a clear picture of the President’s 
conduct. 

In attempting to explain why it requires the additional 0.1% of information, the Committee 
relies entirely on speculation. The Committee speculates first about why this material is so critical 
that disclosure is necessary to prevent an “injustice” in some hypothetical future impeachment 
proceeding, and then it speculates further by advancing vague, overbroad requests for grand jury 
material that the Committee imagines might exist within the Department’s files without having 
been included in the Report. The Committee’s failure to provide a tailored request accompanied 
by a concrete explanation for why this material is necessary is particularly striking given the 
extensive investigations Congress has already conducted into Russian inference with the 2016 
election, gathering information to which the Committee already has access. 

In addition to not explaining why this information is necessary to avoid an “injustice,” the 
Committee does not address the continuing need for secrecy concerning what transpired in these 
very recent grand jury proceedings. Multiple investigations and judicial proceedings that grew out 
of the Special Counsel’s investigation are ongoing, including cases that have outstanding fugitives, 
as well as individuals who are currently under investigation for related conduct. The need to ensure 
that all charged defendants receive fair trials and the need to preserve the integrity of ongoing 
investigations far outweigh the Committee’s asserted need for the requested materials. 

In short, the Committee’s Application does not justify its request even if the Committee 


had otherwise satisfied Rule 6(e), and that alone is sufficient basis to deny the Application. In 


' To assist the Court, the Department has proffered a sealed declaration further addressing 
the issue of particularized need. That declaration is sealed because it contains factual information 
that is itself subject to protection under Rule 6(e). A redacted version of the declaration, however, 
is attached at Exhibit (“Exh.”) 10. 


a ee 
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cases such as this, where co-equal branches of the government are at odds, the Supreme Court has 
long admonished the courts to avoid unnecessarily resolving difficult legal questions. See INS v. 
Chadha, 462 U.S. 919, 960 (1983) (Powell, J., concurring) (“[T]he respect due its judgment as a 
coordinate branch of Government cautions that our holding should be no more extensive than 
necessary to decide this case.”); see also United States v. AT&T, 567 F.2d 121, 127 (D.C. Cir. 
1977) (“[E]Jach branch should take cognizance of an implicit constitutional mandate to seek 
optimal accommodation through a realistic evaluation of the needs of the conflicting branches in 
the particular fact situation). Here, the Department has accommodated the Committee by 
providing its Chairman and Ranking Member access to a complete, unredacted version of the 
Mueller Report (other than grand jury information), along with providing extensive access to other 
Members of Congress to unredacted versions of Volumes I and IJ of that Report (other than grand 
jury information).* Despite having access to this extensive information—as well as the 
considerable information other Congressional investigations have compiled over the past two-and- 
a-half years—the Committee has come nowhere close to demonstrating a particularized need for 


the limited grand jury information redacted from the Report. 


* The Department has made the entirety of Volume II, with only grand jury redactions, 
available for review by any member of the House (or Senate) Judiciary Committees. It has done 
the same with regard to Volume I for the House (and Senate) Intelligence Committees. And it has 
made the entire Report available with only grand jury redactions to the “Gang of Twelve” from 
both houses of Congress (a group that includes the Chairman and Ranking Member from the House 
Judiciary Committee). 


Se 
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BACKGROUND 
A. Procedural Background 

On March 22, 2019, Special Counsel Robert S. Mueller, HII submitted his confidential 
Report to the Attorney General pursuant to 28 C.F.R. § 600.8(c).? Mindful of the public interest 
in the matter, the Attorney General notified Congress the same day that he would work to 
determine what information could be released. Exh. 1 (Letter dated March 22, 2019, from 
Attorney General Barr to Congress). The Attorney General updated Congress on the review 
process on March 24, 2019, reiterating his commitment to “release as much of the Special 
Counsel’s report as” possible “consistent with the applicable law, regulations and Departmental 
policies.” Exh. 2 at 4 (Letter dated March 24, 2019, from Attorney General Barr to Congress). 
The Attorney General followed up days later with another letter informing the Senate and House 
Judiciary Committee Chairs that the Department of Justice—with assistance from the Special 
Counsel’s Office—was in the process of redacting the Report for public release. Exh. 3 (Letter 
dated March 29, 2019, from Attorney General Barr to Chairmen Graham and Nadler). The 
Attomey General explained that the categories of information identified for redaction included (1) 
grand jury information; (2) information that the intelligence community identified as 
compromising sources and methods; (3) information that could impact ongoing law enforcement 
matters; and (4) information that would unduly violate the personal privacy of third parties. Exh. 
3. 

On March 25, 2019, and again on April 1, 2019, Congress wrote to the Attorney General 


demanding immediate production of the unredacted Report, including the grand jury information, 


° The Report is entitled “Report On The Investigation Into Russian Interference In The 
2016 Presidential Election.” See Exh. 8 (Volume I); Exh. 9 (Volume II & Appendices). 


Le 
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and threatening compulsory process. HJC App., Exhs. C & D. The House Permanent Select 
Committee on Intelligence sent a similar letter to the Attorney General on March 27, 2019. HJC 
App., Exh. E. 

In accordance with the Attorney General’s commitment to release as much information as 
possible, the minimally redacted Report was released to the public on April 18, 2019.4 In the letter 
to Congress that accompanied the Report, the Attorney General explained that the Report was 
being “released to the public and to Congress to the maximum extent possible, subject only to 
those redactions required by law or by compelling law enforcement, national security, or personal 
privacy interests.” Exh. 4 at 3 (letter from the Attorney General to Congress, dated April 18, 
2019). That same day, the Department advised that “it is appropriate to provide the Chairman and 
Ranking Members of the House and Senate Committees on the Judiciary, the members of the 
‘Gang of Eight,’ and one designated staff person per member” the ability to review the Report in 
camera, unredacted except for the grand jury information, and subject to appropriate 
confidentiality restrictions. Exh. 5 (Letter from Stephen E. Boyd, to Chairmen Graham and 
Nadler, dated April 18, 2019). Unsatisfied, on April 19, 2019, the House Judiciary Committee 
served a subpoena demanding the Attorney General’s testimony, as well as, inter alia, the 
unredacted Report, all documents referenced in the Report, and all documents created by the 
Special Counsel’s Office. HJC App., Exh. G. 

With respect to the grand jury information redacted from the Report, the Attorney General 


explained that disclosing that information was prohibited by Criminal Rule 6(e). Citing McKeever 


4 Media reports have estimated that only 8% of the 448-page Report was redacted. See, 
e.g., Caroline Kelly, Tallying all 36 pages of redactions in the Mueller Report, CNN, Apr. 18, 
2019, https://www.cnn.com/2019/04/18/politics/mueller-report-redactions/indexhtml (accessed 
on May 30, 2019). 


2p: 
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v. Barr, 920 F.3d 842 (D.C. Cir. 2019), he wrote that “Rule 6(e) contains no exception that would 
permit the Department to provide grand jury information to the Committee in connection with its 
oversight role.” HJC App., Exh. K at 4. “The Department has, however, provided you . . . with 
access to a version of the report that redacts only the grand jury information .... [T]his minimally 
redacted version would permit review of 98.5% of the report, including 99.9% of Volume IJ, which 
discusses the investigation of the President’s actions.” Id. 

While protecting grand jury information—as Rule 6(e) requires—the Department 
continued to try to accommodate the Committee’s stated need for the information sought in its 
subpoena. See, e.g., Exh. 6 (Letter from Stephen E. Boyd to Chairman Nadler, dated May 6, 2019). 
Eventually, the Committee sent the Department a list of FBI Form 302 interview reports (FBI- 
302s) referenced in Volume II of the Mueller Report, as well as a list of notes and other documents, 
and advised that the production of those documents “would satisfy the Committee’s subpoena.” 
HJC App., Exh. O at 2. With respect to the grand jury information, the Committee stated that it 
“intends to seek a court order permitting the Committee to receive those portions of the report 
redacted on Rule 6(e) grounds.” Id. at 2.2. Two months later, this Application followed.° 

B. Statutory Background 

The Supreme Court has repeatedly emphasized the unique importance of the federal grand 
jury, an institution the Constitution itself provides as a procedural safeguard for individual liberty. 
See U.S. Const., amend. V. Dating back to 12th-century England, the grand jury has the “dual 
function of determining if there is probable cause to believe that a crime has been committed and 


of protecting citizens against unfounded criminal prosecutions.” Branzburg v. Hayes, 408 U.S. 


° The Constitutional Accountability Center filed an amicus brief supporting the Committee. 
See ECF No. 16-1. Because it largely repeats the Committee’s arguments, we do not separately 
address it. 
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665, 686-87 (1972) (footnote omitted); see generally United States v. Sells Eng’g, Inc., 463 U.S. 
418, 423-24 (1983). 

The proper functioning of the grand jury system depends upon the secrecy of its 
proceedings. As the Supreme Court has explained: 


[I]f preindictment proceedings were made public, many prospective witnesses would be 
hesitant to come forward voluntarily, knowing that those against whom they testify would 
be aware of that testimony. Moreover, witnesses who appeared before the grand jury 
would be less likely to testify fully and frankly, as they would be open to retribution as 
well as to inducements. There also would be the risk that those about to be indicted would 
flee, or would try to influence individual grand jurors to vote against indictment. Finally, 
by preserving the secrecy of the proceedings, we assure that persons who are accused but 
exonerated by the grand jury will not be held up to public ridicule. 


Douglas Oil, 441 U.S. at 219 (footnotes omitted); see also Pittsburgh Plate Glass Co. v. United 
States, 360 U.S. 395, 399-400. Accordingly, “[b]oth Congress and this Court have consistently 
stood ready to defend [grand jury secrecy] against unwarranted intrusion. In the absence of a clear 
indication in a statute or Rule, we must always be reluctant to conclude that a breach of this secrecy 
has been authorized.” Sells Engineering, 463 U.S. at 425 (internal quotations omitted). 

Rule 6(e) codified the traditional rule of grand jury secrecy. See, e.g., S. Rep. No. 354, at 
7-8 (1977), reprinted in 1977 U.S.C.C.A.N. 527, 530-32. The Rule was enacted directly by 
Congress and has the force and effect of a statute. Fund for Constitutional Gov’t v. Nat’! Archives 
& Records Serv., 656 F.2d 856, 867 (D.C. Cir. 1981) (reviewing legislative history of Rule 6(e)). 
The Supreme Court has explained that the Rule’s narrow exceptions operate as “an affirmative 
limitation on the availability of court-ordered disclosure of grand jury materials,” and reflect 
Congress’s “judgment that not every beneficial purpose, or even every valid governmental 


purpose, is an appropriate reason for breaching grand jury secrecy.” Baggot, 463 U.S. at 479-80. 
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Accordingly, Rule 6(e) requires enumerated categories of individuals to maintain grand 
jury secrecy, “[uJnless these rules provide otherwise.” Fed. R. Crim. P. 6(e)(2)(B). Rule 6(e)(3)(E) 
then specifies the only circumstances in which a district court may authorize the disclosure of 
grand jury matters.° McKeever, 920 F.3d at 845. As relevant here, Rule 6(e)(3)(E)(i) provides 
that the Court may authorize disclosure of a grand jury matter (at a time, in a manner, and subject 
to any other conditions that the Court directs), “preliminarily to or in connection with a judicial 
proceeding.” Fed. R. Crim. P. 6(e)(3)(E)(i).’ 

The term “judicial proceeding” used in subsection 6(e)(3)(E)(i) is also used in two other 
subsections of Rule 6(e). Subsection F provides that “[a] petition to disclose a grand-jury matter 
under Rule 6(e)(3)(E)(i) must be filed in the district where the grand jury convened[,]” and grants 
“the parties to the judicial proceeding” an opportunity to be heard on the petition, as well as “any 
other person whom the court may designate.” Fed. R. Crim. P. 6(e)(3)(F)(ii)-(iii). And Subsection 
(G) then provides that, “[i]f the petition to disclose arises out of a judicial proceeding in another 
district, the petitioned court must transfer the petition to the other court unless the petitioned court 


can reasonably determine whether disclosure is proper.” Fed. R. Crim. P. 6(e)(3)(G). 


® Certain other Criminal Rules provide for disclosure of grand jury materials in limited 
circumstances not relevant here. See Fed. R. Crim. P. 16(a)(1)(B)(iii) (mandating disclosure to a 
defendant of his “recorded testimony before a grand jury”); Fed. R. Crim. P. 26.2(f)(3) (requiring 
disclosure to a defendant of a witness’s “statement to a grand jury, however taken or recorded” 
pursuant to the Jencks Act, 18 U.S.C. § 3500). 


’ The judicial proceeding mentioned in Rule 6(e)(3)(E)(i) does not refer to the proceeding 
brought for the purpose of obtaining disclosure. Instead, “[t]he focus is on the actual use to be 
made of the material. If the primary purpose of the disclosure is not to assist in preparation or 
conduct of a judicial proceeding, disclosure . . . is not permitted.” Baggot, 463 U.S. at 480; see 
also Fund for Constitutional Gov’t, 656 F.2d at 868. 
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ARGUMENT 


THE COURT SHOULD DENY THE COMMITTEBE’S PETITION TO PIERCE THE 
SECRECY OF THE GRAND JURY PROCEEDINGS 


No Rule 6(e) exception permits the disclosure of grand jury information for the general 
purpose of congressional oversight, or even for the Committee’s recently asserted purpose of 
considering articles of impeachment. Those congressional activities do not fall within the term 
“judicial proceeding,” nor is the Committee’s work being conducted “preliminarily” to such a 
proceeding. And regardless, the Committee has failed to demonstrate a particularized need for the 
requested information—it identifies no injustice that would occur should it not receive this 
information, it fails to account for the continuing need for secrecy, and the request it has lodged is 
plainly overbroad. The Court should deny the Application in its entirety. 

I. No Rule 6(e) Exception Applies to the Committee’s Request. 

The Committee claims that its Application falls within an exception to the disclosure 
prohibition of Rule 6(e) because its investigation into the President’s conduct includes—among 
several stated purposes—the possibility that it could result in a Committee vote to send articles of 
impeachment to the floor of the House of Representatives for a separate vote on impeachment. If 
the Committee were to approve such articles, and if the full House were to ratify them, impeachment 
would occur and the Senate would then conduct a proceeding to determine whether or not to remove 
the President from office. The Committee does not attempt to argue (nor could it) that an 
impeachment proceeding in the House is itself a “judicial proceeding” under Rule 6(e); rather, the 
Committee claims that, “at the least,” the Senate’s removal proceeding to consider whether to 
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remove the President “constitutes the requisite ‘judicial proceeding[]’” because that political 
process in the Senate would include certain attributes of the courtroom and is a “trial,” though not 


a legal one. See HJC App. at 28. According to the Committee, its current investigation must thus 
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be deemed as happening “preliminarily to” that hypothetical future proceeding. See HJC App. at 
26-31. But for numerous reasons, the Committee’s syllogism fails. A Senate proceeding following 
impeachment by the House is not a “judicial proceeding” under any plausible interpretation of that 
phrase, and, even if it were, the Committee’s current investigation is not preliminary to such a 
proceeding within the meaning of Rule 6(e). 


A. The Plain Meaning of “Judicial Proceeding” Does Not Include Congressional 
Proceedings. 


As an initial matter, the Committee makes no effort to reconcile its position with the plain 
language of Rule 6(e), relying instead on the (incorrect) assumption that the D.C. Circuit 
definitively resolved this issue in its recent McKeever decision. See discussion infra, at I.B. But 
that decision did not resolve the issue. As a result, this Court’s statutory analysis must begin with 
the language of the statute itself. Landreth Timber Co. v. Landreth, 471 U.S. 681, 685 (1985). 
Where the language is clear, that is also where the inquiry should end. Hartford Underwriters Ins. 
Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) (where the language of a statute is clear, 
“the sole function of the courts is to enforce it according to its terms”) (citation omitted). 

By its plain terms, the phrase “judicial proceeding” means a matter that transpires in court 
before a neutral judge according to generalized legal rules. Standard legal dictionaries, for 
example, define a “judicial proceeding” as “[a]Jny court proceeding; any proceeding initiated to 
procure an order or decree, whether in law or in equity.” JUDICIAL PROCEEDING, Black’s 
Law Dictionary (11th ed. 2019). Earlier dictionary definitions are similar, defining “judicial 
power” as “[t]he authority vested in courts and judges, as distinguished from the executive and 
legislative power[]” and describing a judicial proceeding as “[a] proceeding in a legally constituted 
court[]” and “[a] general term for proceedings relating to, practiced in, or proceeding from a court 


of justice[.]” Black’s Law Dictionary at 1033 (1933). Dictionaries also define “Judicial” as “[olf, 
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relating to, or by the court or a judge,” and “[iJn court.” JUDICIAL, Black’s Law Dictionary (11th 
ed. 2019). 

This straightforward reading of the phrase “judicial proceeding” is consistent with 
guidance from the Supreme Court and this Court. The Supreme Court has described a “judicial 
proceeding” in terms of “litigation.” See Baggot, 463 U.S. at 480.2 And Judge Learned Hand 
described a judicial proceeding as including “any proceeding determinable by a court, having for 
its object the compliance of any person, subject to judicial control, with standards imposed upon 
his conduct in the public interest, even though such compliance is enforced without the procedure 
applicable to the punishment of crime.” Doe v. Rosenberry, 255 F.2d at 120; see also In re Grand 


Jury 89-4-72, 932 F.2d 481, 484 (6th Cir. 1991) (describing Judge Hand’s definition as “the most 
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commonly relied upon definition of . . . ‘judicial proceeding’” within the meaning of Rule 6(e). 


This Court was therefore correct when it recognized that “[c]onsideration by the House of 


Representatives, even in connection with a constitutionally sanctioned impeachment proceeding, 


8 In Baggot, the parties agreed that certain proceedings in the United States Tax Court 
qualified as judicial proceedings, so the Court did not address the “knotty question of what, if any, 
sorts of proceedings other than garden-variety civil actions or criminal prosecutions might qualify 
as judicial proceedings.” 463 U.S. at 479 n.2. The Court cited to four such “knotty” cases, all of 
which likewise support the Department’s position here. One of the cited cases concluded that a 
parole hearing was not a judicial proceeding, see Bradley v. Fairfax, 634 F.2d 1126, 1129 (8th Cir. 
1980), and another determined that an investigation by the Federal Energy Regulatory Commission 
(FERC) into violations of the Natural Gas Act was not a judicial proceeding, see In re J. Ray 
McDermott & Co., 622 F.2d 166, 170-71 (5th Cir. 1980). The other two cited cases held the 
proceedings at issue to be preliminary to judicial proceedings because they involved judges at a 
later stage in the proceeding. See In re Special February 1971 Grand Jury v. Conlisk, 490 F.2d 
894, 897 (7th Cir. 1973) (holding that a Chicago police board hearing regarding disciplinary 
charges was a judicial proceeding because the finding was subject to review by a court); Doe v. 
Rosenberry, 255 F.2d 119-20 (2d Cir. 1958) (holding that hearing by bar association grievance 
committee was a judicial proceeding because a misconduct finding is reviewed by the Supreme 
Court of New York). See also United States v. Bates, 627 F.2d 349, 351 (D.C. Cir. 1980) (holding 
that Federal Maritime Commission investigation into possible antitrust activities was not a judicial 
proceeding, and contrasting that to attorney disciplinary proceedings where bar committees act as 
an arm of the court). 
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falls outside the common understanding of ‘a judicial proceeding.’” In re Application to Unseal 
Dockets Related to the Independent Counsel’s 1998 Investigation of President Clinton, 308 F. 
Supp. 3d 314, 318 n.4 (D.D.C. 2018) (Howell, C.J.), appeal filed, No. 18-5142 (D.C. Cir. May 17, 
2018). 

The Constitution reinforces the distinction between a “judicial proceeding” and the 
impeachment process. Unlike a judicial proceeding in court overseen by a neutral judge insulated 
from politics, impeachment is a political process that the Constitution textually commits to the 
legislative branch to be overseen by Representatives and Senators who are politically accountable 
to the voters in regular elections. See U.S. Const. art. I § 3 (“The Senate shall have the sole Power 
to try all Impeachments”). The Constitution addresses courts elsewhere, see U.S. Const. art. III § 
1 (“The judicial power of the United States shall be vested in one supreme Court, and in such 
inferior Courts as the Congress may from time to time ordain and establish.”), and draws a clear 
distinction between the political sanction of removal from public office and the penal sanction that 
comes from conviction in a judicial proceeding post-removal, see U.S. Const. art. I, § 3, cl. 7 
(“Judgment in Cases of Impeachment shall not extend further than to removal from Office, and 
disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but 
the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to Law.”). 

The Constitution carefully separates congressional impeachment proceedings from 
criminal judicial proceedings, because, as Justice Story explained in his Commentaries on the 
Constitution, “the offences, to which the remedy of impeachment has been, and will continue to 
be principally applied, are of a political nature,” such that it is “natural to suppose” they “will be 


often exaggerated by party spirit.” Joseph Story, Commentaries on the Constitution (1833) § 783. 
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It was accordingly “deemed most advisable by the convention” that “the power of the senate to 
inflict punishment should merely reach the right and qualifications to office.” Id.; see also id. 
§ 781 (“The constitution, then, having provided, that judgment upon impeachments shall not 
extend further, than to removal from office, and disqualification to hold office ... has wisely 
subjected the party to trial in the common criminal tribunals, for the purpose of receiving such 
punishment, as ordinarily belongs to the offence.”); Nixon v. United States, 506 U.S. 224, 234 
(1993) (describing the Framers’ separation of impeachment and a criminal trial as a mechanism 
“to avoid raising the specter of bias and to ensure independent judgments”). 

The Senators’ plenary authority over impeachment proceedings in the Senate underscores 
the reality that those proceedings are political rather than legal. When the Senate presides over 
impeachments, there is typically no judicial officer involved; the proceedings are overseen by the 
Vice President or whichever Senator is presiding at that time. And while it is true that “[w]hen 
the President of the United States is tried, the Chief Justice shall preside,” U.S. Const. art. I, 8 3, 
the Chief Justice’s role is purely administrative, akin to a Parliamentarian. The Senators act as 
both judge and jury, retaining plenary authority over both the procedural rules and substantive 
standards that govern the proceeding. See, e.g., Nixon, 506 U.S. at 229 (authority to try 
impeachments “is reposed in the Senate and nowhere else”); Senate Manual, Rules of Procedure 
and Practice in the Senate When Sitting on Impeachment Trials (Jan. 1, 2014) (Presiding Officer 
during “the trial may rule on all questions of evidence ... which ruling shall stand as the judgment 
of the Senate, unless some Member of the Senate shall ask that a formal vote be taken thereon,” 


which “will submit any such question to a vote of the Members of the Senate”);? Michael J. 


° Available at https://www.govinfo.gov/content/pkg/SMAN-113/pdf/SMAN-113- 
pg223.pdf. 
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Gerhardt, Book Review: Grand Inquests: The Historic Impeachments of Justice Samuel Chase and 
President Andrew Johnson. by William H. Rehnquist, Constitutional Commentary, p. 443 (“No 
one understood better than the Chief Justice that the impeachment trial was the Senate’s to conduct 
as it saw fit.”).!° In short, regardless of the labels one might attach to Senate removal proceedings, 
see HJC App. at 28-29, “no amount of artificial judicial procedure,” In re Grand Jury 89-4-72, 
932 F.2d 481, 487 (6th Cir. 1991), can transform the congressional impeachment process into a 
“judicial proceeding” under Rule 6(e)(3)(E)(i). 

In addition to the plain meaning of “judicial proceeding” and the Constitution’s careful 
delineation between the legal judicial process and the political impeachment process, the rest of 
the Rule confirms that its drafters understood “judicial proceedings” to refer to those conducted in 
courts. Two other provisions of Rule 6(e) use the term “judicial proceeding,” and each of them 
unambiguously refers to a court proceeding. Subsection 6(e)(3)(F) provides that a petition for 
disclosure under the “judicial proceedings” exception “must be filed in the district where the grand 
jury convened,” and that “the petitioner must serve the petition on . . . an attorney for the 
government[,]” as well as “the parties to the judicial proceeding[s]” and “any other person whom 
the court may designate.” Fed. R. Crim. P. 6(e)(3)(F). In addition, “[il]f the petition to disclose 
arises out of a judicial proceeding in another district,” Subsection 6(e)(3)(G) provides that “the 
petitioned court must transfer the petition to the other court unless the petitioned court can 
reasonably determine whether disclosure is proper.” Fed. R. Crim. P. 6(e)(3)(G). Ifthe “petitioned 
court” decides to transfer the petition, it must send the “transferee court” the material sought to be 


disclosed. Id. 


10 Available at 
https://scholarship.law.umn.edu/cgi/viewcontent.cgi?article=1775&context=concomm. 
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The Advisory Committee Notes further confirm judicial proceeding means a proceeding in 
court by explaining the Rule’s transfer provision in terms of “courts”—specifically, “the grand 
jury court” and “the judicial proceeding court.” See Fed. R. Crim. P. 6(e)(3)(G), Advisory 
Committee Notes, 1983 Amendments (describing what was then codified at subsection 
6(e)(3)(E)).11 The Advisory Committee further stated in the Committee Note that “transfer is 
proper only if the proceeding giving rise to the petition is in federal district court in another district. 
If, for example, the proceeding is located in another district but is at the state level, a situation 
encompassed within 6(e)(3)(C)(i), . . . there is no occasion to transfer.” Id.'* These additional 
provisions of Rule 6(e) would make little sense if the drafters understood the term “judicial 
proceeding” to adopt a broad standard that could include any manner of quasi-judicial proceedings, 
such as the Senate’s impeachment process. See Food & Drug Admin v. Brown & Williamson, 529 
U.S. 120, 132-33 (2000) (it is a “fundamental canon of statutory construction that the words of a 
statute must be read in their context and with a view to their place in the overall statutory scheme”’) 
(citation omitted). 

The broad and amorphous standard the Committee advocates would also be entirely 
inconsistent with the Rule’s historical emphasis on secrecy. See Douglas Oil, 441 U.S. at 219 n.2 
(“Since the 17th Century, grand jury proceedings have been . . . kept from the public eye[.]”). 
Even before the codification of grand jury secrecy, the Supreme Court recognized that a breach of 

'l The only other Criminal Rule to use the term “judicial proceeding” likewise clearly 
refers to proceedings occurring before a court. See Fed. R. Crim. P. 53 (“Except as otherwise 
provided by a statute or these rules, the court must not permit the taking of photographs in the 


courtroom during judicial proceedings or the broadcasting of judicial proceedings from the 
courtroom.”). 


‘2 Tellingly, rulemakers did not include the possibility that a congressional proceeding 
could constitute a judicial proceeding, even though the 1983 amendments post-dated Haldeman v. 
Sirica, 501 F.2d 714 (D.C. Cir. 1974) (en banc) (per curiam), a case on which the Committee 
primarily relies. 
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grand jury secrecy should occur only when necessary to avoid misleading a trier of fact. See, e.g., 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 233-34 (1940) (permitting use of grand 
jury testimony to refresh a witness’ recollection of prior testimony). Thus, the judicial proceedings 
exception typically arose when a litigant sought to use a grand jury transcript “to impeach a 
witness, to refresh his recollection, to test his credibility and the like.” Douglas Oil, 441 U.S. at 
222 n.12, citing United States v. Procter & Gamble Co., 356 U.S. 677, 682-83 (1958) (holding 
that a party must demonstrate that without the grand jury material, a defense would be “greatly 
prejudiced” or an “injustice would be done”); see also Doe v. Cabrera, 126 F. Supp. 3d 160 
(D.D.C. 2015) (grand jury transcript of alleged sexual assault victim necessary to avoid injustice 
in civil action against alleged perpetrator). Here, the Committee seeks grand jury information for 
reasons far afield from the paradigmatic examples the Supreme Court has identified as constituting 
judicial proceedings. Such dissonance with the exception’s intended purpose reinforces what a 
common sense reading already shows: that impeachment proceedings are not “judicial 
proceedings” within the meaning of Criminal Rule 6(e). 


B. This Circuit’s Recent Decision in McKeever Did Not Hold that Impeachment 
Constituted a Judicial Proceeding. 


The Committee contends that the D.C. Circuit in McKeever “squarely held” that “an 
investigation regarding impeachment” fits within the exception for judicial proceedings “as a 
matter of binding Circuit precedent,” HJC App. at 26, but McKeever held no such thing. To the 
contrary, McKeever held that Rule 6(e) comprehensively regulates disclosures of grand jury 
information, and that district courts lack inherent authority to order disclosure of grand jury 
information beyond what the Rule expressly provides. 920 F.3d at 845. The petitioner, a 
researcher who sought the grand jury testimony from a 1957 trial of a former FBI agent and CIA 


lawyer, conceded that his request fell outside Rule 6(e)’s textual exceptions allowing disclosure of 


-19- 


Case 1:19-gj-00048-BAH Document 20 Filed 09/13/19 Page 27 of 46 


grand jury material. Id. He argued instead that courts could rely on their inherent authority to 
disclose historically interesting grand jury information, or alternatively, that courts were not bound 
by Rule 6(e) at all. Id. at 845, 847. The petitioner never relied on the judicial proceeding exception 
to Rule 6(e), nor was that exception necessary to the D.C. Circuit’s legal analysis. The D.C. Circuit 
relied on the text and structure of the Rule to hold that “persons bound by grand jury secrecy must 
not make any disclosures about grand jury matters ‘[u]nless these rules provide otherwise.’” Id. 
at 845 (quoting Criminal Rule 6(e)(2)(B)). And the Court bolstered that textual analysis with a 
review of Supreme Court and D.C. Circuit precedents. Id. at 846. 

The discussion the Committee cites as McKeever’s “holding” appears in a footnote, and 
only in response to concerns expressed by the dissenting judge. That judge did not take issue with 
the majority’s textual analysis of Rule 6(e), but instead felt constrained by the D.C. Circuit’s prior 
decision in Haldeman v. Sirica, 501 F.2d 714 (D.C. Cir. 1974) (en banc) (per curiam), which he 
conceded “contained no meaningful analysis of Rule 6(e)’s terms,” but which he read to rely 
primarily on atextual exceptions to the Rule. McKeever, 920 F.3d at 855 (Srinivasan, J., 
dissenting). The majority agreed that Haldeman, and the district’s court’s decision reviewed in 
that case, were “ambiguous” as to the source of authority for the disclosure at issue. Id. at 847 n.3. 
But the majority chose to read Haldeman as having been decided under the judicial proceedings 
exception, because doing so “reads the case to cohere, rather than conflict, with the Supreme Court 
and D.C. Circuit precedents discussed above, which both predate and postdate Haldeman.” Id. 
The McKeever court thus simply read an ambiguous prior decision in a way that reconciled it with 
the understanding of Rule 6(e) reflected in an unbroken line of cases from the Supreme Court and 
the D.C. Circuit. In no sense, though, did the McKeever court reach an independent holding that 


impeachment constitutes a “judicial proceeding” within the meaning of Rule 6(e). The McKeever 
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court was not faced with that issue, and thus had no occasion to decide it. See Bryan A. Garner, 
et al., The Law of Judicial Precedent, pp. 44-45 (Thompson Reuters) (2016) (holdings consist of 
“the parts of a decision that focus on the legal questions actually presented to and decided by the 
court.”). 

The more relevant question is whether Haldeman itself held that impeachment is a “judicial 
proceeding,” but review of that decision makes clear it did not. In Haldeman, the full D.C. Circuit 
denied a mandamus petition that sought to block the disclosure of grand jury materials to the 
Judiciary Committee of the House of Representatives as material to the committee’s “inquiry . . . 
into possible grounds for impeachment of the President.” 501 F.2d at 715. Since the case was 
before the D.C. Circuit on a petition for writ of mandamus, the question before the court was 
whether the petitioners had shown that the district court’s order was a “clear abuse of discretion or 
usurpation of judicial power” from which the petitioners had a clear and indisputable right to relief. 
Bankers Life, 346 U.S. at 383 (citations omitted). 

Given the D.C. Circuit’s tightly constrained review under the mandamus standard, it is no 
surprise that Haldeman “contains no meaningful analysis of Rule 6(e)’s terms,” McKeever, 920 
F.3d at 855 (Srinivasan, J., dissenting), and instead noted only the court’s “general agreement with 
[the district court’s] handling” of the case. Haldeman, 501 F.2d at 715. Even if the district court’s 
opinion in that proceeding could be read as grounded in the judicial proceedings exception, see 
HJC App. at 27-28, the circuit court’s decision in Haldeman established nothing beyond its 
holding that the drastic remedy of mandamus against the district court (and the order at issue) was 
not warranted by the text of the rule and the binding precedent as it existed in 1974. Indeed, the 
D.C. Circuit concluded its opinion by underscoring the limited nature of its review. See Haldeman, 


501 F.2d at 716 (“This claim is, obviously, that we should intervene by prohibition or mandamus 
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to exert our supervisory power .... It almost goes without saying that this is not the kind of abuse 
of discretion or disregard of law amounting to judicial usurpation for which the extraordinary writs 
were conceived.”); see also Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 382-83 (1953) 
(“[The district court’s] decision against petitioner, even if erroneous—which we do not pass 
upon—involved no abuse of judicial power . . . The supplementary review power conferred on the 
courts by Congress in the All Writs Act is meant to be used only in the exceptional case where 
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there is clear abuse of discretion or ‘usurpation of judicial power[.]’”) (quoting De Beers 
Consolidated Mines v. United States, 325 U.S. 212, 217 (1945)). 

The D.C. Circuit did not then and has not since directly considered whether impeachment 
qualifies as a “judicial proceeding” under Rule 6(e). Thus, nothing in Haldeman precludes this 
Court from undertaking its own analysis of Rule 6(e) to hold that “[clonsideration by the House 
of Representatives, even in connection with a constitutionally sanctioned impeachment 
proceeding, falls outside the common understanding of ‘a judicial proceeding.’” In re Application 
to Unseal Dockets Related to the Independent Counsel’s 1998 Investigation of President Clinton, 
308 F. Supp. 3d at 318 n.4 (citation omitted). 

The other judicial authorities on which the Committee relies are similarly inapposite. See, 
e.g., HJC App. at 20, n.21. Foremost, Independent Counsels, appointed under the now-expired 
Independent Counsel Act, had express statutory authority to provide their final reports to Congress. 
See 28 U.S.C. § 595(c) (“An independent counsel shall advise the House of Representatives of any 
substantial and credible information which such independent counsel receives, in carrying out the 
independent counsel’s responsibilities under this chapter, that may constitute grounds for an 
impeachment. Nothing in this chapter or section 49 of this title shall prevent the Congress or either 


House thereof from obtaining information in the course of an impeachment proceeding.”). Cases 
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involving Independent Counsels providing grand jury information in their final reports to Congress 
thus turned on different legal authorities and are of little relevance here. If anything, the 
Independent Counsel Act undercuts the Committee’s “judicial proceeding” argument because it 
demonstrates that Congress knows how to authorize the provision of grand jury information for a 
potential impeachment, but chose not to do so in Rule 6(e) or elsewhere after the Independent 
Counsel Act expired.'? 

Nor are the cases involving the impeachment of former judge Alcee Hastings relevant 
here. See HJC App. at 28-29. The district court in that case gave multiple grounds for disclosing 
grand jury information related to misconduct by a federal judge. These included relying on the 
district court’s “inherent power,” which that court could do under binding Eleventh Circuit 
precedent that permitted district courts to order disclosure of grand jury material even when no 
Rule 6(e) exception applied. In re Grand Jury Proceedings of Grand Jury No. 81-1(Miami), 669 
F. Supp. 1072, 1076 (S.D. Fla. 1987) (citing In re Petition to Inspect & Copy Grand Jury Materials 
(Hastings), 735 F.2d 1261, 1268 (11th Cir. 1984)).'* To be sure, the district court also suggested, 
as an alternative ground, that an impeachment trial by the Senate constituted a judicial proceeding 


“in every significant sense.” Id. at 1075-76. But the Court of Appeals never reviewed that holding 


‘3 Tn allowing the Independent Counsel Act to sunset, Congress heard testimony from 
(among others) then-Attorney General Reno, who noted that the final report requirement of that 
statute was flawed: “[T]he report requirement cuts against many of the most basic traditions and 
practices of American law enforcement. Under our system, we presume innocence and we value 
privacy. We believe that information obtained during a criminal investigation should, in most all 
cases, be made public only if there is an indictment and prosecution, not in lengthy and detailed 
reports filed after a decision has been made not to prosecute.” See Opening Statement of Attorney 
General Janet Reno, Senate Hearing 106-131, The Future of the Independent Counsel Act, 
presented March 17, 1999. 


'4 The en banc Eleventh Circuit is currently considering whether Hastings was correctly 
decided as part of a separate petition for access to historical grand jury information, In re Pitch, 
No. 17-15016, Order dated July 12, 2019. 
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because the parties did not contest it. The Eleventh Circuit thus focused entirely on whether there 
was a particularized need sufficient to warrant disclosure. See In re Request for Access to Grand 
Jury Materials Grand Jury No. 81-1 Miami, 833 F.2d 1438, 1440-41 (11th Cir. 1987) (“We... 
do not have before us an issue concerning the interpretation of” Rule 6(e)(3)(E)(i)). And to the 
extent the district court suggested that the Constitution’s use of the terms “cases of impeachment,” 


9 66 


“try,” “convicted,” and “judgment,” are relevant in addressing impeachment proceedings, In re 
Grand Jury Proceedings, 669 F. Supp. at 1076, that reasoning was incorrect. The fact that the 
Constitution uses general terms that may also apply to criminal proceedings does not establish that 
impeachment—which is not limited to criminal offenses, does not occur in court pursuant to 
general legal rules, and generally includes none of the defining features applicable to legal 
proceedings before judges—is itself a judicial proceeding under Rule 6(e)(3)(E)(i). Judicial 
impeachments and other proceedings involving “quasi-judicial” attributes, including the 
Committee’s Application here, simply do not fall within the “judicial proceedings” exception of 


Criminal Rule 6(e). 


Il. Even if Removal Proceedings in the Senate Were a “Judicial Proceeding,” the 
Current Proceedings Are Not “Preliminarily” to that Proceeding. 


Even were the Court to conclude that a removal proceeding in the Senate qualified as a 
“judicial proceeding” under Rule 6(e), disclosure would still be prohibited because the 
Committee’s actions thus far—which at most amount to an exploratory inquiry where 
impeachment is one of many possible outcomes—are not being undertaken “preliminarily to” a 
Senate impeachment proceeding. 

“[N]lot every beneficial purpose, or even every valid governmental purpose, is an 
appropriate reason for breaching grand jury secrecy.” Baggot, 463 U.S. at 480. Accordingly, an 


applicant seeking grand jury materials must show that it will use the materials in a manner that is 
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“related fairly directly to some identifiable litigation, pending or anticipated.” Id. “[I]t is not 
enough to show that some litigation may emerge from the matter in which the material is to be 
used, or even that litigation is factually likely to emerge. The focus is on the actual use to be made 
of the material. If the primary purpose of disclosure is not to assist in preparation or conduct of a 
judicial proceeding, disclosure under [Rule (6)(e)] is not permitted.” Id. 

Given the Supreme Court’s decision in Baggot, it is not clear that Committee proceedings 
could ever be conducted “preliminarily” to a Senate impeachment proceeding because the 
Committee does not have the authority to precipitate a Senate impeachment proceeding. The most 
the Committee can do is refer articles of impeachment to the full House of Representatives, which 
would then need to have its own debate and its own vote adopting the articles in order to trigger a 
Senate proceeding. The Committee fails to address that gap, but it is analogous to the situation in 
Baggot, where the Court held that an IRS civil audit is not conducted “preliminarily to or in 
connection with a judicial proceeding,” partly because “there is no particular reason why [the 
audit] must lead to litigation.” See 463 U.S. at 480-81. Here, there is no reason why the 
Committee’s investigation must lead to referral of articles of impeachment to the floor of the 
House, or why (on top of that) referral of articles of impeachment “must” lead to a Senate trial. 
Id. To the contrary, the investigation could take a different turn, particularly given that the full 
House in the current Congress has already voted overwhelmingly against impeachment. See H. 
R.J. Res. 498, 116th Cong. (2019) (defeated 332-95). The ultimate Senate proceeding is thus only 
one of several possibilities in a tenuous chain of events that “may emerge” from the Committee’s 


investigation. See Baggot, 463 U.S. at 480.'° 


'S The Committee incorrectly states that McKeever “necessarily concluded that an 
impeachment investigation by this Committee meets Baggot’s standard.” See HJC App at 29. As 
explained in Section I, supra, however, McKeever does not control this case. Moreover, to the 
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That is particularly true here, given that the “primary purpose” of the Committee’s request 
for the grand jury materials is not even to prepare for removal proceedings in the Senate, but rather 
to help the Committee consider what actions, if any, it might ultimately pursue in response to the 
Mueller Report. See HJC App., Exh. A at 4 (“[T]he Committee needs to review the unredacted 
report, the underlying evidence, and associated documents so that it can ascertain the facts and 
consider its next steps.”). As Chairman Nadler explained in a news conference the same day the 
Committee filed this Application, “[a]Jn impeachment inquiry is when you consider only 
impeachment. That’s not what we’re doing. We’re investigating all of this and will see what 
remedies we could recommend, including articles of impeachment but not limited to that.” House 
Judiciary Committee Press Conference on Oversight Agenda Following Mueller Hearing, July 26, 
2019, (transcript available at https://www.c-span.org/video/?463045-1/house-judiciary- 
committee-democrats-defend-robert-mueller-plan-continue-investigation). The additional 
“remedies” the Committee is considering include censure, various legislative proposals, 
Constitutional amendments, and a Congressional referral to the Department of Justice for 
prosecution or civil enforcement. HJC App., Exh. T at 6-7."° 

The Leadership of the House of Representatives has made even more definitive statements 


about the nature of the current investigation. Most prominently, the Speaker of the House has been 


extent the Committee argues that Haldeman meets Baggot’s standard and necessarily determined 
that impeachment qualifies as preliminary to a judicial proceeding, that is wrong—Haldeman 
predated Baggot by nearly a decade. 


16 On August 8, 2019, Chairman Nadler attempted to rebrand the proceeding by calling it 
“formal impeachment proceedings.” See Andrew Desiderio, Nadler: ‘This is Formal 
Impeachment Proceedings,’ Politico, https://www.politico.com/story/2019/08/08/nadler-this-is- 
formal-impeachment-proceedings-1454360 (last visited Sept. 12, 2019). His description of the 
current proceedings, however, is substantively no different from his Committee hearing remarks 
appended to the Committee’s application in which the Chairman includes impeachment as one of 
the Committee’s myriad possible options at the end of its investigation. HJC App., Exh. T. 
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emphatic that the investigation is not a true impeachment proceeding. On the same day the House 
adopted the resolution that the Committee claims authorized this suit, the Speaker told a reporter 
the House Democrat caucus was “not even close” to an “impeachment inquiry.” Rep. Nancy Pelosi 
(D-CA) Continues’ Resisting Impeachment Inquiry, CNN, June 11, 2019, 
http://transcripts.cnn.com/ 

TRANSCRIPTS/1906/11/cnr.04.html (last visited Sept. 13, 2019). More recently, she has said, “I 
do know that we’ve been on a path of investigation and that includes the possibility of legislation 
or impeachment.” See Lindsey McPherson, Hoyer contradicts Judiciary Committee on 
Impeachment Inquiry, Roll Call (Sept. 12, 2019), https://www.rollcall.com/news/hoyer- 
contradicts-judiciary-committee-on-impeachment-inquiry (last visited Sept. 11, 2019). And the 
House Majority Leader had even explained that branding the Committee’s proceeding as 
“jmpeachment” is a simply a device to enhance the Committee’s legal arguments in this and other 
courts. See Nicholas Fandos, Is It an Impeachment Inquiry or Not? Democrats Can’t Seem to 
Agree,” The NY Times, Sept. 11, 2019, 
https://www.nytimes.com/2019/09/11/us/politics/democrats-house-impeachment-inquiry. html 
(last visited Sept. 12, 2019) (“Mr. Hoyer suggested instead that Mr. Nadler and members of his 
panel were merely trying to convince the federal courts that they were contemplating impeachment 
so they could expedite their court cases and meet the criteria for sharing sensitive grand jury secrets 
collected as a part of the Russia investigation.”). Regardless of how the House labels its 


proceedings, however, it is clear that the Committee is “perform[ing] the nonlitigative function” 


7 2, 


Case 1:19-gj-00048-BAH Document 20 Filed 09/13/19 Page 35 of 46 


of assessing various Congressional actions rather than preparing for a judicial proceeding.'” See 
Baggot, 463 U.S. at 483. 

Nor does the Committee provide any basis to distinguish its current “investigation” from 
the sort of oversight that Congress routinely undertakes, all of which could potentially lead to the 
impeachment of Executive Branch officials. —The Committee notes that the House has referred a 
single Member’s articles of impeachment to it, see HJC App. at 13, 32; see also H.R.J. Res. 13, 
116th Cong. (2019), but that is in stark contrast to every prior presidential impeachment 
proceeding, in which there was a vote by the full House adopting a resolution authorizing an 
impeachment inquiry. The impeachments of Presidents Clinton and Andrew Johnson were 
investigated in multiple phases with each phase authorized by the House’s adoption of resolutions. 
See H. Res. 581 (1998); H. Res. 525 (1998); III Hinds’ Precedents §§ 2400-2402, 2408, 2412. 
Before the Judiciary Committee initiated an impeachment inquiry into President Nixon, the 
Committee’s chairman recognized “a[n] [inquiry] resolution has always been passed by the 
House” and “is a necessary step.” III Deschler’s Precedents ch. 14, § 15.2. The House satisfied 
this requirement through its adoption of H. Res. 803 (1974). 

But no court has ever suggested that congressional committees can obtain grand jury 
material to conduct oversight or consider hypothetical future impeachments based on a lone 
Representative’s referral. Such a conclusion would be completely inconsistent with Baggot, which 
held that the presence of intervening contingencies suffices to prevent something (there, an IRS 


investigation) from actually proving “preliminary” to a judicial proceeding (there, the possible 


'7 The recently adopted “Resolution for Investigative Procedures” has no bearing on the scope 
of the current proceedings. That resolution provides for procedures governing the Committee’s 
inquiry, but neither expands nor narrows the investigative focus and has not been endorsed by 
the full House in any event. See Exh. 11 (Resolution for Investigative Procedures) 


-28- 


Case 1:19-gj-00048-BAH Document 20 Filed 09/13/19 Page 36 of 46 


litigation that would ensue). As the Supreme Court made clear in Sells Engineering, which it 
issued together with Baggot, Rule 6(e) does not allow investigators (there, Civil Division 
attorneys) to obtain automatic access to grand jury information for use in collateral investigations. 
That is because if investigators “enjoyed unlimited access to grand jury material... there would 
be little reason for them to resort to their usual, more limited avenues of investigation[.]” Sells 
Eng’g Inc., 463 U.S. at 433-34 (rejecting automatic access to grand jury information to government 
attorneys other than prosecutors entitled to be in the grand jury room); see also id. at 431-32 (while 
it would be “of substantial help” for Civil Division attorneys to access “a storehouse of evidence 
compiled by a grand jury,” such disclosure “poses a significant threat to the integrity of the grand 
jury itself”). Here, the full House has not even expressly endorsed the Committee’s 
investigation—much less voted to commence a removal proceeding in the Senate—such that the 
Committee’s request for grand jury material is not being made “preliminarily” to a Senate 
proceeding that, again, the House has not even voted to investigate the possibility of initiating, 
much less voted to actually initiate. Even if such a Senate removal proceeding were “judicial” 
(which it is not), it is currently entirely hypothetical rather than “likely to emerge,” Baggot, 463 
U.S. at 480, as Rule 6(e) requires. 

In short, even if a Senate impeachment proceeding were a “judicial” one, and even if a 
House Committee’s investigation could in some circumstance be conducted “preliminarily” to the 
Senate impeachment process, the Committee’s current investigation, with myriad possible 
outcomes, based on as little as an impeachment referral from a single Representative, see HJC 
App. at 13, is neither sufficiently likely to lead to some future Senate proceeding nor sufficiently 
proximate to any hypothetical Senate proceeding to establish the close nexus to a “judicial 


proceeding” that Rule 6(e) requires. The Committee’s investigation is not, in other words, 


299 = 


Case 1:19-gj-O0048-BAH Document 20 Filed 09/13/19 Page 37 of 46 


sufficiently tied to “actual litigation,” Baggot, 463 U.S. at 480, to come within Rule 6(e)(3)(E)(i). 
For that reason, too, the Court should reject the Committee’s Application. 


Ili. The Committee Has Failed to Establish a Particularized Need for the Requested 
Grand Jury Materials. 


In addition to failing to satisfy the requirements of Rule 6(e), the Committee’s Application 
fails on the threshold ground that the Committee has not sufficiently demonstrated it actually needs 
the secret grand jury information it has requested—a basis for decision that would, if adopted, 
eliminate the need to address the broader legal issues discussed above. Because of the strong 
policy reasons favoring grand jury secrecy, the Supreme Court has held that a party seeking 
disclosure under Rule 6(e)(3)(E)(i) must make a “strong showing of a particularized need for grand 
jury materials,” well beyond “mere relevance.” Sells Eng’g Inc., 463 U.S. at 443; Procter & 
Gamble, 356 U.S. at 682. Specifically, parties seeking grand jury material must show “that the 
material they seek is needed to avoid a possible injustice in another judicial proceeding, that the 
need for disclosure is greater than the need for continued secrecy, and that their request is 
structured to cover only material so needed.” Douglas Oil, 441 U.S. at 222. Requests for 
wholesale disclosure of grand jury transcripts generally do not satisfy this requirement. Id. 

For the reasons detailed below, and in the ex parte submission accompanying this 
memorandum, the Court can reject the Committee’s Application on this ground alone. 


A. The Committee Fails To Identify Any Injustice That Would Result if it Does Not 
Receive the Requested Grand Jury Materials. 


The Committee’s explanation of the “injustice” that would occur if it does not obtain the 
requested grand jury testimony reduces to the argument that the Committee is considering 


recommending impeachment to the full House, and it needs the information to question witnesses 
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and “seek further leads for the Committee’s overall investigation.” See HJC App. at 37. For 
numerous reasons, this explanation fails. 

First, the Committee has access to the Mueller Report, which the Attorney General has 
made public with minimal redactions, even though the Special Counsel’s Office prepared and 
submitted it to him as a confidential document. Moreover, the Committee’s Chairman and 
Ranking Member were given access to the unredacted report other than grand jury information. 
The redacted grand jury information comprises less than 2% of the overall Report, and in Volume 
II—the section addressing the President’ conduct and the alleged obstruction matters the 
Committee purports to be interested in—99.9% of the Report is unredacted. See HJC App, Exh. 
K at 1. Moreover, the redactions for grand jury information are surgical, allowing the Committee 
to understand the context of the discussion (and its relevance to the President) from the surrounding 
text. The Committee provides no reason to believe that anything useful to their investigation into 
the President lies under those redactions; indeed, the examples it cites of supposedly relevant, 
redacted information are all within Volume I of the Report, which, again, does not address whether 
the President’s actions “constitute obstruction of justice” that is the Committee’s stated 
investigatory target. HJC App. at 35; see also id. at 1 (Committee is investigating whether “the 
President of the United States repeatedly attempted to undermine and derail a criminal 
investigation of the utmost importance to the nation”). And while the Committee stresses that it 
requires access to the information in order to question former White House Counsel Donald 


McGahn, HJC App. at 37,'® none of the discussion involving Mr. McGahn in Volume II of the 


‘8 Chairman Nadler has since stated that he could advance articles of impeachment through 
his committee even without the testimony of Mr. McGahn. See Nadler: Impeachment Timetable 
Doesn't Hinge on Don McGahn, by Kyle Cheney, Politico, Sept. 9, 2019, 
https://www.politico.com/story/2019/09/09/nadler-impeachment-don-mcgahn-1487788 (last visited 
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Report reflects any redactions for grand jury information. See Report, Vol II, pp. 43-158 (Exh. 
9).'9 Indeed, in the discussions of Mr. McGahn, the Report repeatedly references FBI-302 
interview reports rather than grand jury testimony.”° And the Department has already reached an 
agreement with the Committee to provide FBI-302 interview reports, appropriately redacted, 
including the interview reports for Mr. McGahn. See HJC App., Exh. O. 

The Committee thus presents no evidence that the requested grand jury information would 
be of any help to its current inquiry, particularly in light of the Attorney General’s decisions to 
both make most of the Report public and provide the Committee’s Chairman and Ranking Member 
with access to all redacted portions of the Report other than the minimal redactions comprising the 
grand jury information. The Committee’s mere desire to know what lies behind those redactions 
is not the sort of particularized need the Committee must establish to overcome the presumption 
of grand jury secrecy that attaches even to disclosures otherwise authorized by Rule 6(e). “No 
grand jury testimony is to be released for the purpose of a fishing expedition or to satisfy an 
unsupported hope of revelation of useful information,” United States ex rel Stone v. Rockwell Int’l 
Corp., 173 F.3d 757, 760 (10th Cir. 1999), but that is all that underlies the Committee’s request 
here. 

Second, Congress is conducting its own investigation into the matters addressed in the 


Report, and continues to investigate those matters. “In weighing the need for disclosure,” courts 


Sept. 12, 2019) (“[T]here’s a lot of testimony we have without McGahn.”) That statement is not, of 
course, consistent with the strong particularized need necessary to overcome grand jury secrecy. 


19 Tn the entirety of Volume II of the Report, targeted redactions for grand jury information 
appear on five pages. See Exh. 9, pp. 13, 18, 46, 97, 105. None appears in paragraphs discussing 
Mr. McGahn. 


2° The Report references interviews of Mr. McGahn on 11/30/17, 12/12/17, 12/14/17, 
3/8/18 and 2/28/19. See generally Report, Vol. II (Exh. 9). 
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must account for “any alternative discovery tools available” to the party seeking disclosure. Sells 
Eng’g, Inc., 463 U.S. at 445. A finding of “particularized need” is especially inappropriate where, 
as here, the Committee is collecting its own evidence to complete its investigation and has not yet 
exhausted its available discovery tools. See, e.g., In re Grand Jury 89-4-72, 932 F.2d 481, 488 
(6th Cir. 1991) (“[T]he federal grand jury cannot be the vehicle of investigation . .. particularly 
in a case such as this one where the Commission holds the unused power to subpoena witnesses to 
gather its own evidence to protect the public.”).*" 

In apparent recognition that Volume II of the Mueller Report is almost entirely unredacted, 
the Committee argues that grand jury redactions from Volume I could also lead to relevant 
information regarding the President’s “state of mind.” HJC App. at 35-37. But Volume I of the 
Report concerns Russian interference in the 2016 election and its interactions with the Trump 
Campaign, see Report, Vol. I (Exh. 8) — a topic on which the Committee has many alternative 
sources of information. Indeed, Congress has already conducted multiple investigations. Evidence 
gathered by the House Permanent Select Committee on Intelligence (“HPSCI”), as well as the 
detailed majority and minority reports drawing on that evidence, are available to the Committee 


for its investigation here.** See HJC App. at 14 n.8 (“Evidence obtained through HPSCI’s 


21 The Committee cannot, of course, show particularized need by citing assertions of 
testimonial immunity and privilege. See, e.g., HJC App., Exh. A at 10-12. Valid assertions of 
privilege do not establish a basis to pierce grand jury secrecy. And indeed, the Committee, in 
separate proceedings, has already challenged the assertion of testimonial immunity on behalf of 
Mr. McGahn. See Committee on the Judiciary of the U.S. House of Representatives v. McGahn 
II, Civ. A. No. 19-cv-02379 (D.D.C. 2019). 


*2 https://docs.house.gov/meetings/IG/IG00/20180322/108023/HRPT-115-1_1-p1-U3.pdf 
(“Majority Report”); 

https://intelligence.house.gov/uploadedfiles/20180411_-_final_- 
_hpsci_minority_views_on_majority_report.pdf (“Minority Views”) 
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investigation will further inform the Judiciary Committee’s consideration of whether to 
recommend articles of impeachment against the President.”’). 

The Minority Views in the HPSCI’s Report discuss at length the “[e]vents surrounding the 
June 9, 2016 Trump Tower meeting,” HJC App. at p. 35, and “[fJormer Trump Campaign adviser 
Carter Page’s July 2016 trip to Moscow,” id., among other topics. See Minority Views, p. 24-34; 
41-44. The Committee claims a need for grand jury information related to a meeting between 
Kirill Dmitriev and Erik Prince, HJC App. at 35, but fails to note that Erik Prince appeared before 
the HPSCI. Minority Views at 82. Indeed, the HPSCI Minority cites to 58 different witnesses 
who appeared before the HPSCI in Executive Session.”> Minority Views at 80-84. This evidence 
is available to the Committee, in addition to its own hearings and witnesses. The Committee never 
explains what specifically it lacks from these proceedings, and why that information is only 
available from protected grand jury proceedings. That is all the more true because, again, the 
Department has agreed to accommodate the Committee by providing certain FBI-302 interview 
reports the Committee requested that were cited in Volume II of the Report. HJC App., Exh. O at 
4. Given the wealth of information already at the Committee’s disposal, the Committee cannot 


demonstrate a particularized need for the grand jury information. 


*3 Those witnesses include Mike Rogers, John Brennan, Dan Coats, Evelyn Farkas, John 
Podesta, Michael Caputo, Jared Kushner, JD Gordon, Andrew Brown, Yared Tamene, Roger 
Stone, Boris Epshteyn, Matt Tait, Jonathon Safron, Peter Fritsch, Thomas Catan, Brad Parscale, 
Michael Cohen, Carter Page, Irakly Kaveladze, Keith Schiller, Glenn Simpson, Rinat Akhmetshin, 
Anatoli Samochornov, Erik Prince, Jeff Sessions, Diane Denman, Shawn Henry, Donald Trump, 
Jr., Walid Phares, Michael Goldfarb, Sam Clovis, Marc Elias, Alexander Nix, Debbie Wasserman- 
Schultz, Michael Sussman, Rob Goldstone, David Kramer, Felix Sater, Dana Rohrabacher, Jake 
Sullivan, Rhona Graff, Steve Bannon, Rick Dearborn, Corey Lewandowski, Hope Hicks, James 
Comey, John Brennan, James Clapper, John Carlin, Susan Rice, Samantha Power, Loretta Lynch, 
Ben Rhodes, Mary McCord, Sally Yates, Andrew McCabe, and Michael Gaeta. 
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Third, the Committee must establish its own particularized need. HJC App. at 34. Relying 
heavily on Haldeman, which permitted the Watergate grand jury to send its “Roadmap” to 
Congress, the Committee suggests that its “need” for the information is self-evident. But the 
circumstances in Haldeman were much different from the current Application. In Haldeman, it 
was not the House of Representatives that initially sought disclosure of secret grand jury 
proceedings. Rather, it was the grand jury itself that sought to share its findings with Congress. 
See In re Report and Recommendation of June 5, 1972 Grand Jury Concerning Transmission of 
Evidence to the House of Representatives, 370 F. Supp. at 1221.°4 The grand jury is uniquely 
situated, as it is not “textually assigned . . . to any of the branches,” United States v. Williams, 504 
U.S. 36, 47 (1992), and its request in 1974 was unusual and sui generis. In addition, the Special 
Prosecutor in that case, Leon Jaworski, did not draft and issue his own detailed report with a 
lengthy narrative describing his findings that was publicly available separately from any grand 
jury material. Given these fundamental differences from the circumstances in Haldeman, the 
Committee cannot base its request merely on its invocation of “impeachment.” 

Urging otherwise, the Committee contends that because impeachment is a grave matter 
that the Constitution entrusts to the House of Representatives, HJC App. at 34, the Committee has 
by definition established a particularized need to avoid an injustice. But that constitutional 
assignment says nothing about whether particular grand jury testimony is necessary for such a 
proceeding, let alone for the Senate trial that follows. And the Committee contends that 
“jmpeachment” can begin in any number of ways, including on referral to the Committee by a 


single member of Congress. Id. at 30, 32. The argument that a single member of Congress can 


24 The Rodino Letter, HJC App., Exh. Y, was written a week after the Grand Jury had 
submitted its Report and Recommendation to Judge Sirica and requested that it be provided to the 
House Judiciary Committee. See id., Exh. P. 
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initiate an inquiry that satisfies the threshold requirements of Rule 6(e) and also establishes a per 
se “particularized need” is, to say the least, an extraordinarily low threshold for providing grand 
jury information to Congress. And such a permissive interpretation of Rule 6(e) is flatly 
inconsistent with the care that rule otherwise takes to protect this extremely sensitive information. 
This Court should not endorse it. 

B. There Remains A Compelling Need for Continued Secrecy. 

The Committee also argues that its need for this information outweighs “any marginal 
intrusion” on grand jury secrecy, primarily because the Committee has established some 
procedures for safeguarding the information. HJC App. at 38. The Committee’s procedures, 
however, are entirely illusory. Even the Committee concedes that the material would remain 
confidential only “absent further action by the Committee.” Id. And the procedures themselves 
make clear that information may be made public on a simple majority vote of the Committee. HJC 
App., Exh. X, 45. And besides, protective measures are plainly not themselves a basis to grant 
access; they enter the analysis only if and when the court has found a particularized need. Douglas 
Oil, 441 U.S. at 223 (“[i]f disclosure is ordered, the court may include protective limitations on 
the use of the disclosed material). 

The burden a party must carry to overcome grand jury secrecy is heaviest when there are 
ongoing criminal proceedings that implicate the same grand jury matters. See Douglas Oil, 441 
U.S. at 223. Here, there are a number of ongoing and pending criminal and national security 
matters that arose as part of the Special Counsel’s investigation and that the Special Counsel’s 
Office referred for investigation and prosecution. See Mueller Report, Appendix D (Exh. 9). 
These include United States v. Internet Research Agency, LLC, et al. (D.D.C. No. 1:18-cr-00032); 


United States v. Netyksho, et al. (D.D.C. No. 1:18-cr-00215); United States v. Flynn (D.D.C. No. 
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1:17-cr-00232); United States v. Gates (D.D.C. No. 1:17-cr-00201); United States v. Kilimnik 
(D.D.C. No. 1-17- cr-00201); United States v. Stone (D.D.C. No. 1:19-cr-00018); United States v. 
Khusyaynova (E.D.V.A. No. 1:18-mj-00464); and United States v. Morenets et al. (W.D. Pa. 1:18- 
cr-00263). See Declaration of Vanessa Brinkman, dated June 3, 2019, filed in EPIC, v. DOJ, Civil 
Action No. 19-810 (D.D.C. 2019) (attached at Exh. 7), {§ 44-45. The defendants in some of these 
prosecutions remain fugitives, and there remain individuals under investigation for related 
conduct, all of whom could commit further illegal activities similar to those charged. Id. These 
ongoing trials and investigations weigh heavily in favor of maintaining secrecy.” 

C. The Committee’s Request is Overbroad. 

Finally, in addition to failing for the reasons detailed above, the Committee’s requests for 
essentially all grand jury material in the Department’s possession that relates to the President’s 
“state of mind” or one particular witness in the investigation are overbroad. The Committee argues 
that it needs the relevant grand jury materials in order to “[a]ssess[] the President’s knowledge and 
state of mind . . . [and] determine whether he acted with corrupt intent when he took actions to 
impede the Special Counsel’s investigation.” HJC App. at 35. In order to effectuate that asserted 
goal, the Committee seeks three categories of information: (1) grand jury information referenced 


in the Mueller Report; (2) grand jury materials “that bear directly on or provide context regarding 


°° It is irrelevant that some witnesses have acknowledged their grand jury appearances. 
HJC App. at 39. Witnesses are not bound by Rule 6(e), and this case is a far cry from a situation 
where disclosure is so “sufficiently widely known” that “it . . . los[es] its character as Rule 6(e) 
material.” In re Grand Jury Subpoena, Judith Miller, 493 F.3d 152, 154 (D.C. Cir. 2007) (citation 
omitted). Nor is this case similar to the recent application to unseal materials from the Independent 
Counsel’s 1998 Investigation of President Clinton. There, the grand jury materials had been made 
public in the Independent Counsel’s Final Report, and the primary issues were discerning whether 
still-sealed judicial filings referencing that public material could be unsealed, and what still-secret 
information remained. See generally In re App. To Unseal Dockets Related to the Independent 
Counsel’s 1998 Investigation of President Clinton (Independent Counsel Dockets), 308 F. Supp. 
3d 314 (D.D.C. 2018). 
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the President’s state of mind”; and (3) grand jury materials that “describe actions taken by... Don 
McGahn.” Id. at 40. 

The Committee has failed to show a particularized need for the information in the first 
category (information cited in the Report), while the other two categories it requests are facially 
improper. Rather than identify particular information that it purportedly needs, these requests 
would require the Executive Branch to survey the entirety of existing materials, and assess which 
materials might reflect “corrupt intent” or illuminate the President’s “state of mind,” as well as 
which materials describe “actions” that one witness may or may not have taken. These two 
requests are neither particularized nor “limited,” and can be rejected on that additional basis, too. 
See Sells Eng’g, 463 U.S. at 443; Cf., In re Petition of Geoffrey Shepard, Misc. No. 11-44 (D.D.C.), 
Order dated 7/29/11 (ECF No. 7) (holding that grand jury disclosures should not be 
“indiscriminate” and denying petition for all Watergate grand jury information as overbroad and 
“inappropriate”); see also In re Sealed Case, 801 F.2d 1379, 1381 (D.C. Cir. 1986) (denying 
overbroad request for grand jury information as failing the particularized need standard); United 
Kingdom v. United States, 238 F.3d 1312, 1321 (11th Cir. 2001) (a “blanket request for all of the 
unused grand jury materials from [a] prosecution cannot be described as the kind of particularized 


request required for the production of otherwise secret information.”).7° 


°° The Court need not address the Committee’s alternative argument seeking disclosure of 
the requested materials based on the court’s inherent authority. HJC App. at 40-41. As the 
Committee recognizes, that argument is foreclosed by McKeever, 920 F.3d at 848-49. If the 
Supreme Court were to hear the case, and to reverse, the Committee could at that time renew its 
petition to argue for discretionary disclosure on the basis of inherent authority. 
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CONCLUSION 
For the reasons stated above and in the Department’s ex parte submission, the Department 
respectfully requests that the Court deny the Application in full. 
Date: September 13, 2019 Respectfully submitted, 
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WASHINGTON — For months this spring and summer, Ukraine’s newly elected president, Volodymyr Zelensky, tried to deflect pressure 
from President Trump and his allies to pursue investigations into former Vice President Joseph R. Biden Jr., Mr. Biden’s son and other 
Trump rivals. 


The pressure was So relentless that Mr. Zelensky dispatched one of his closest aides to open a line of communication with Rudolph W. 
Giuliani, one of Mr. Trump’s personal lawyers. Mr. Giuliani was the loudest voice among those demanding that Ukraine look at Mr. Biden’s 
dealings with the country when he was vice president at the same time his younger son, Hunter Biden, was doing business there, and also 
the release by Ukrainians in 2016 of damaging information about a top Trump campaign aide. 


Over breakfast in early July at the Trump International Hotel, Mr. Zelensky’s aide asked the State Department’s envoy to Ukraine for help 
connecting to Mr. Giuliani. Several days later, the aide discussed with Mr. Giuliani by phone the prospective investigations as well as 
something the Ukrainians wanted: a White House meeting between Mr. Zelensky and Mr. Trump. 


But if Mr. Zelensky’s goal was to reduce the pressure to pursue the investigations and win more support from the White House — not least 
for Ukraine’s fight against Russia — he would be disappointed. 


On July 25, two weeks after the first call between Mr. Zelensky’s aide, Andriy Yermak, and Mr. Giuliani, Mr. Zelensky had a call of his own 
with Mr. Trump. During their conversation, Mr. Trump pressed for an investigation into Mr. Biden and repeatedly urged Mr. Zelensky to 
work with Mr. Giuliani, according to people familiar with the call. 


In the weeks after the call, events unfolded rapidly in a way that alarmed some officials in both countries. They interpreted the discussions 
as dangling support to Ukraine in exchange for political beneficial investigations. 


Unlock more free articles. 
Create an account or log in 


On Aug. 12, a whistle-blower filed a complaint with the intelligence community inspector general that was at least in part about Mr. 
Trump’s dealings with Ukraine, according to two people familiar with the matter. 


Around the same time, Mr. Giuliani met face-to-face in Spain with Mr. Yermak to press again for the investigations and to discuss the 
status of the prospective Trump-Zelensky meeting. The State Department acknowledged that its envoy had helped connect Mr. Giuliani 


anger ry 2*. ang Me Giuliant said he bristed the department on dus discussions. 
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Rudolph W. Giuliani has pushed for Ukraine to investigate the Bidens. 
Anna Moneymaker/The New York Times 


Then, in late August, the Ukrainians learned that a package of American military assistance was being delayed by the White House, 
because, Vice President Mike Pence later explained after a meeting with Mr. Zelensky, he and Mr. Trump “have great concerns about 
issues of corruption.” 


That sequence of events is now at the heart of a clash between congressional Democrats and the White House over whether Mr. Trump 
used the powers of his office and United States foreign policy in an effort to seek damaging information about a political rival. The conflict 
has been fueled in recent days by the administration’s refusal to allow the intelligence community inspector general to disclose to 
Congress any information about the complaint. 


The dispute has further stoked calls among House Democrats to advance impeachment proceedings against the president. Mr. Trump’s 
open backing for a Ukrainian investigation into the Bidens — “Somebody ought to look into that,” he told reporters in the Oval Office on 
Friday — is especially striking for coming soon after the special counsel’s lengthy investigation into whether Mr. Trump encouraged or 
accepted help from Russia in the 2016 campaign. 


The situation has also highlighted Mr. Trump’s grudge against Ukraine, a close ally that has long enjoyed bipartisan support as it seeks to 
build a stable democracy and hold off aggression from its hostile neighbor to the east, Russia. 


Mr. Trump has often struck a less-than-condemnatory tone toward Russian aggression, including its interference on his behalf in the 2016 
presidential election, and its 2014 annexation of Crimea from Ukraine, which Mr. Trump said last month should no longer prevent Russia 
from rejoining the Group of 7 industrialized nations. 


Only after Congress put intense bipartisan pressure on the administration did he release the military assistance package to Ukraine last 
week. 


After delays in scheduling a White House meeting for Mr. Zelensky, and the cancellation of a trip by Mr. Trump to Europe during which the 
two would have met in person for the first time, a meeting was finally added to Mr. Trump’s calendar for Wednesday in New York, on the 
sidelines of the United Nations General Assembly. 


Privately, Mr. Trump has had harsh words about Ukraine, a former Soviet state. He has been dismissive of his own administration’s 
recommendations that he throw the full support of the United States government to Mr. Zelensky, a former comedian and political 
neophyte who is seen in the West as a reformer elected with a mandate to stop both Russian aggression and the political corruption that 
has long plagued the country. 


In May, a delegation of United States officials returned from Mr. Zelensky’s inauguration praising the new president and urging Mr. Trump 
to meet with him, arguing that Mr. Zelensky faced enormous headwinds and needed American support. The future of Ukraine, they said 
during an Oval Office meeting with Mr. Trump, would be decided in the next six months. 
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Mr. Biden’s younger son, Hunter Biden, did business in Ukraine while Mr. Biden was vice 
president. Michelle Gustafson for The New York Times 


Mr. Trump was not sympathetic. “They’re terrible people,” he said of Ukrainian politicians, according to people familiar with the meeting. 
“They’re all corrupt and they tried to take me down.” 


The skepticism harbored by Mr. Trump and Mr. Giuliani toward the Ukrainian government is derived at least partly from their belief that 
officials in the Ukrainian government of the time supported Hillary Clinton’s 2016 presidential campaign and tried to sabotage Mr. 
Trump’s. 


Mr. Trump’s campaign chairman, Paul Manafort, was forced to resign after anti-corruption prosecutors in Ukraine disclosed records 
showing that a Russia-aligned political party had earmarked payments for him from an illegal slush fund. 


Mr. Giuliani has claimed without evidence that the records were doctored, and one of the matters into which he has sought an 
investigation is the records’ provenance and release, including whether Ukrainian officials improperly worked with American allies of 
Mrs. Clinton’s to use the records to generate law enforcement and news media scrutiny of Mr. Manafort in an effort to damage Mr. Trump’s 
campaign. 


Mr. Giuliani contends that the circumstances around the records could undermine the legitimacy of the special counsel’s investigation. Mr. 
Manafort is serving a seven-and-a-half-year prison sentence on charges brought by the special counsel related to his work in Ukraine. 
Even after Mr. Manafort pleaded guilty to some of the charges, Mr. Giuliani consulted with Mr. Manafort’s lawyers about ways to raise 
doubts about the ledger as a means to question the special counsel’s investigation. Mr. Giuliani’s assertions about Ukraine often closely 
parallel Mr. Trump’s claims. 


As far back as the summer of 2017, Mr. Trump posted on Twitter about “Ukrainian efforts to sabotage Trump campaign” and bolster Mrs. 
Clinton’s, demanding, “So where is the investigation.” 


The other matter involves the overlap between Mr. Biden’s diplomacy in Ukraine and his son’s involvement in a gas company owned by a 
Ukrainian oligarch. 


Mr. Biden is a leading contender for the 2020 Democratic presidential nomination, and Mr. Giuliani has acknowledged that such an 
investigation could damage him. 


Mr. Trump has called attention to the scrutiny of Hunter Biden, and to questions about the former vice president’s involvement in the 
removal of a Ukrainian prosecutor whose office had authority over investigations of the oligarch whose company paid Hunter Biden. 
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Ukrainian soldiers during a military exercise this month. In late August, the Ukrainians 
learned that a package of American military assistance was being delayed by the White 
House. Mykola Tys/EPA, via Shutterstock 


The former vice president’s support for the removal of the Ukrainian prosecutor was consistent with the administration’s policy and the 
anticorruption goals of the Western allies. But State Department officials at the time were concerned that Hunter Biden’s work for the gas 
company could complicate his father’s diplomacy in Ukraine. 


On Friday, Mr. Biden dismissed Mr. Trump’s criticism. 


The president has suggested he would like Attorney General William P. Barr to look into any material gathered by the Ukrainian 
prosecutors on the matters. 


Starting almost a year ago, Mr. Giuliani, a former federal prosecutor and New York mayor, enlisted intermediaries in a monthslong effort 
to build interest in the Ukrainian inquiries. They worked with prosecutors under the former Ukrainian government to gather information 
about the investigations. 


After Mr. Zelensky’s victory, Mr. Giuliani planned a trip to Ukraine in May to try to press Mr. Zelensky’s team to pursue the investigations 
and to meet with people Mr. Giuliani believed would have insights into the new administration and the investigations he was pushing. 
“We’re not meddling in an election, we’re meddling in an investigation, which we have a right to do,” Mr. Giuliani said at the time. 


After the planned trip prompted a backlash from Democrats accusing him of trying to enlist foreign assistance to help Mr. Trump’s re- 
election, Mr. Giuliani canceled the trip at the last minute. He accused Mr. Zelensky’s allies of planning a “setup.” 


Mr. Zelensky’s transition team, not wanting to be seen as taking sides in United States politics, rebuffed a request from Mr. Giuliani for a 
meeting with the new president, a former adviser to Mr. Zelensky, Serhiy Leshchenko, said in an interview. 


“It was clear that the Zelensky team doesn’t want to interfere in American politics,” Mr. Leshchenko said. “They were very angry about 
this issue.” 


Mr. Leshchenko and two other Ukrainians — all of them young, Western-leaning politicians and veterans of the 2014 revolution — said in 
interviews that Mr. Giuliani’s efforts created the impression that the Trump administration’s willingness to back Mr. Zelensky was linked 
to his government’s readiness to pursue the investigations sought by Mr. Trump’s allies. 


When it became clear that he would not be granted an audience with the incoming Ukrainian president, Mr. Giuliani asserted in an 
interview on Fox News that Mr. Zelensky was being advised by “people who are the enemies” of Mr. Trump, including Mr. Leshchenko. 


Mr. Giuliani seemed to be referring to Mr. Leshchenko’s role in helping to draw attention to reports about the “black ledger” book that 
detailed $12.7 million in off-the-books payments to Mr. Manafort, who did extensive work in Ukraine for Viktor F Yanukovych, the 
disgraced former president. 


Peter Baker contributed reporting from Washington, and Andrew E. Kramer from Moscow. 


Aversion of this article appears in print on Sept. 21, 2019, Section A, Page 1 of the New York edition with the headline: Behind Phone Call, Relentless Pressure Directed at Ally 
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Involve Trump and Ukraine 


The complaint, from a member of the intelligence community, 
remained opaque but involved at least one of the president's 
communications with a foreign leader. 


By Julian E. Barnes, Nicholas Fandos, Michael S. Schmidt and Matthew Rosenberg 


Published Sept. 19,2019 Updated Sept. 20, 2019 


WASHINGTON — A potentially explosive complaint by a whistle-blower in the intelligence 
community said to involve President Trump emerged on Thursday as the latest front in a 
continuing oversight dispute between administration officials and House Democrats. 


While the allegation remains shrouded in mystery, it involves at least one instance of Mr. 
Trump making an unspecified commitment to a foreign leader and includes other actions, 
according to interviews. At least part of the allegation deals with Ukraine, two people 
familiar with it said. 


The complaint, submitted by a member of the intelligence community to its inspector 
general, renewed questions about how the president handles delicate matters. Mr. Trump 
defended his actions, and allies described his style with foreign leaders as more 
freewheeling than typical high-level diplomacy. “I would only do what is right anyway, and 
only do good for the USA!” Mr. Trump wrote on Twitter. 


Though it is not clear how Ukraine fits into the allegation, questions have already emerged 
about Mr. Trump’s dealings with its government. In late July, he told the country’s new 
president, Volodymyr Zelensky, that Ukraine could improve its reputation and its 
“interaction” with the United States by investigating corruption, according to a Ukrainian 
government summary of the call. Some of Mr. Trump’s close allies were also urging the 
Ukrainian government to investigate matters that could hurt the president’s political rivals, 
including former Vice President Joseph R. Biden Jr. and his family. 
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PUBLIC LAW 101-12—APR. 10, 1989 


Public Law 101-12 
101st Congress 
An Act 


To amend title 5, United States Code, to strengthen the protections available to 
Federal employees against prohibited personnel practices, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


SECTION 1. SHORT TITLE. 


Po Act may be cited as the “Whistleblower Protection Act of 


SEC, 2. FINDINGS AND PURPOSE. 


(a) Finpincs.—The Congress finds that— 

(1) Federal employees who make disclosures described in 
section 2302(b\(8) of title 5, United States Code, serve the public 
interest by assisting in the elimination of fraud, waste, abuse, 
and unnecessary Government expenditures; 

(2) protecting employees who disclose Government illegality, 
waste, and corruption is a major step toward a more effective 
civil service; and 

(3) in passing the Civil Service Reform Act of 1978, Congress 
established the Office of Special Counsel to protect whistle- 
blowers (those individuals who make disclosures described in 
such section 2302(b\8)) from reprisal. 

(b) Purpose.—The purpose of this Act is to strengthen and im- 
prove protection for the rights of Federal employees, to prevent 
— , and to help eliminate wrongdoing within the Government 

(1) mandating that employees should not suffer adverse con- 
sequences as a result of prohibited personnel practices; and 

(2) establishing— 

(A) that the primary role of the Office of Special Counsel 
is to protect employees, especially whistleblowers, from 
prohibited personnel practices; 

(B) that the Office of Special Counsel shall act in the 
interests of employees who seek assistance from the Office 
of Special Counsel; and ; 

(C) that while disciplining those who commit prohibited 
personnel practices may be used as a means by which to 
help accomplish that goal, the protection of individuals who 
are the subject of prohibited personnel practices remains 
the paramount consideration. 


SEC, 3. MERIT SYSTEMS PROTECTION BOARD; OFFICE OF SPECIAL COUN- 
SEL; INDIVIDUAL RIGHT OF ACTION. 
(a) Merit Systems Protection Boarp.—Chapter 12 of title 5, 
United States Code is amended— 
(1) in section 1201 in the second sentence by striking out 
“Chairman and”; 
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(2) in the heading for section 1202 by striking out the comma 
and inserting in lieu thereof a semicolon; 

(3) in section 1202(b)— 

(A) in the first sentence by striking out “his” and insert- 
ing in lieu thereof “the member’s”; and 
) in the second sentence by striking out “of this title’; 

(4) in section 1203(a) in the first sentence by striking out the 
comma after “time”; 

(5) in section 1203(c) by striking out “the Chairman and Vice 
Chairman” and inserting in lieu thereof “the Chairman and the 
Vice Chairman”; 

_ (6) by redesignating section 1204 as section 1211(b) and insert- 
ing such subsection after section 1211(a) (as added in paragraph 
(11) of this subsection); 

(7) by <n section 1205 as section 1204, and amend- 
ing such redesignated section— 

(A) oy striking out “and Special Counsel”, “the Special 
Counsel,” and “of this section” each place such terms 


appear; 

(B) by striking out “subpena” and “subpenaed” each 
place such terms appear and inserting in lieu thereof “sub- 
poena” and “subpoenaed”, respectively; 

(C) in subsection (a)(4) by striking out “(e)” and inserting 
in lieu thereof “(f)’; 

(D) by oe subsection (b)(2) to read as follows: 

“(2) Any member of the Board, any administrative law judge 
appointed by the Board under section 3105, and any employee of 
the Board designated by the Board may, with respect to any 
Re ea, ‘ ‘ " 

“(A) issue subpoenas requiring the attendance an 
presentation of testimony of any such individual, and the 
production of documentary or other evidence from any 

lace in the United States, any territory or possession of the 
United States, the Commonwealth of Puerto Rico, or the 
District of Columbia; and 

“(B) order the taking of depositions from, and responses 
to written interrogatories by, any such individual.”; 

(E) in subsection (c) in the first sentence— . 

(i) by striking out “(b\(2) of this section,” and insert- 
ing in lieu thereof “(b\2XA) or section 1214(b), upon 
application by the Board,”; and 

(ii) by striking out “judicial’’; 

(F) by redesignating subsections (d) through (k) as subsec- 
tions (e) through (1), respectively, and inserting after subsec- 
tion (c) the following new subsection: ; 

“(d) A subpoena referred to in subsection (b\(2)(A) may, in the case 
of any individual outside the territorial jurisdiction of any court of 
the United States, be served in such manner as the Federal Rules of 
Civil Procedure prescribe for service of a subpoena in a foreign 
country. To the extent that the courts of the United States can 
assert jurisdiction over such individual, the United States District 
Court for the District of Columbia shall have the same jurisdiction 
to take any action respecting compliance under this su ion by 
such individual that such court would have if such individual were 
personally within the jurisdiction of such court.”; 

(G) in subsection (e) (as redesignated by subparagraph (F) 
of this paragraph)— 
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(i) in Lye h (1I)— 

) by redesignating such paragraph as subpara- 

graph (A) of paragraph (1); and 
)b sneering. at the end thereof the following 
new subparagraph: 

“(B)(i) The Merit Systems Protection Board may, during 
an investigation by the Office of st seg Counsel or during 
the pendency of any proceeding before the Board, issue any 
order which may be necessary to protect a witness or other 
individual from harassment, except that an agency (other 
than the Office of Special Counsel) may not request any 
such order with regard to an investigation by the Office of 
Special Counsel from the Board gure such investigation. 

“(ii) An order issued under this su agraph may be 
enforced in the same manner as provided for under para- 
graph (2) with respect to any order under subsection (a)(2).”; 

(ii) in paragraph (2)— 

) by redesignating such paragraph as pibpere- 
graph (A) of paragraph (2) and striking out “of this 
section” in the first sentence therein; and 

(II) by custinla 3 - " end thereof the following 
new su agrap 
Regulations. “(B) The Board akell prescribe lations under which 
any employee who is ieved by the failure of any other 
employee to comply with an order of the Board may peti- 
ae the : ie to exercise its authority under subparagraph 
( ier an ’ 

(iii) in paragraph (8) by inserting “of Personnel 

ement” after “Office”: 

(H) in subsection (f) (as redesignated by subparagraph (F) 
of this paragraph)— : . 

(i) in peperegt (1) in the first ra Baio 


“of the Office of Personnel Management” r “Direc- 
tor”, and by striking out “of this title”; 
(ii) in paragraph (2)— 
) in the first sentence by inserting a comma 
after “subsection”; : 
(I) in subparagraph (A) by striking out “of this 
title”; and ‘ 
(II) in subparagraph (B) by striking out “of this 
title”; and a 
(iii) in paragrap 
(I) in subparagraph (A) by striking out “(A)”; 
(ID) by auiking out subparagraph (B); and 


(II) by redesignating subparagraph (C) and 
clauses (i) and (ii) therein as persgrenh (4) and 
subparagraphs (A) and (B), respectively; and 

(I) in subsection (j) (as redesignated by subparagraph () 
of this aph) in the second sentence by striking out “‘of 
this title” r “chapter 33”; 

(8) by striking out sections 1206 through 1208; F 
(9) by redesignating section 1209(a) as section 1205, and insert- 
ing before such section the following section heading: 


“§ 1205. Transmittal of information to Congress”; 


(10) by redesignating section 1209(b) as section 1206, and 
inserting before such section the following section heading: 
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“§ 1206. Annual report”; 


(11) by inserting after section 1206 (as redesignated in para- 
graph (10) of this subsection) the following: 


“SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL 


“§ 1211. Establishment 


“(a) There is established the Office of Special Counsel, which shall 
be headed by the Special Counsel. The Office shall have an official 
seal which shall be judicially noticed. The Office shall have its 
principal office in the District of Columbia and shall have field 
offices in other appropriate locations.” 

(12) by oe section 1211) (as redesignated and inserted 
by paragraph (6) of this subsection) — 
(A) in the first sentence by striking out “of the Merit 
oan Protection Board” and “from attorneys”; 
ef striking the second sentence and inserting in lieu 
ieee “The Special Counsel shall be an attorney who, by 
demonstrated ability, background, training, or experience, 
is especially quali ied to carry out the functions of the 
position. A Special Counsel appointed to fill a vacancy 
occurring before the end of a term of office of the Special 
Counsel’ s predecessor serves for the remainder of the 
term.”; and 
(C) by adding at the end thereof “The Special Counsel 
may not hold another office or position in the Government 
of the United States, except as otherwise provided by law or 
at the direction of the President.”; and 
(13) inserting after section 1211 the following: 


“81212. Powers and functions of the Office of Special Counsel 


“(a) The Office of Special Counsel shall— 

“(1) in accordance with section 1214(a) and other applicable 
provisions of this subchapter, protect employees, former employ- 
ees, and applicants for employment from prohibited personnel 
practices; 

“(2) receive and investigate allegations of prohibited person- 
nel practices, and, where appropriate— 

“(A) bring petitions for stays, and petitions for corrective 
action, under section 1214; and 
“(B) file a complaint or make recommendations for dis- 
ciplinary action under section 1215; 

“(8) receive, review, and, where appropriate, forward to the 
Attorney General or an agency head under section 1213, disclo- 
sures of violations of any law, rule, or regulation, or gross 
mismanagement, a gross waste of funds, an abuse of authority, 
or a substantial and specific danger to public health or safety; 

'__ “(4) review rules and regulations issued by the Director of the 
Office of Personnel Management in carrying out functions 
under section 1103 and, where the Special Counsel finds that 
any such rule or regulation would, on its face or as imple- 
mented, require the commission of a prohibited personnel prac- 
tice, file a written complaint with the Gear and 

“(5) investigate and, where appropriate, bring actions 
concerning allegations of violations of other laws ap ar the 
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jurisdiction of the Office of Special Counsel (as referred to in 
section 1216). 

“(bX1) The Special Counsel and any employee of the Office of 
Special Counsel designated by the Special Counsel may administer 
oaths, examine witnesses, take depositions, and receive evidence. 

“(2) The Special Counsel may— 

(A) issue subpoenas; and 

‘(B) order the taking of depositions and order responses to 
_ written interrogatories; 
in the same manner as provided under section 1204. 
_ ‘(8XA) In the case of contum or failure to obey a subpoena 
issued under paragraph (2A), the Special Counsel may apply to the 
Merit Systems Protection Board to enforce the subpoena in court 
pursuant to section 1204(c). 
_ “(B) A subpoena under paragraph (2A) may, in the case of any 
individual outside the territorial jurisdiction of any court of the 
United States, be served in the manner referred to in subsection (d) 
of section 1204, and the United States District Court for the District 
of Columbia may, with respect to any such individual, compel 
compliance in accordance with such subsection. 

“(4) Witnesses (whether appearing voluntarily or under subpoena) 
shall be paid the same fee and mileage allowances which are paid 
subpoenaed witnesses in the courts of the United States. 

“(c(1) Except as provided in paragraph (2), the Special Counsel 
may as a matter of right intervene or otherwise pacar pres in any 
proceeding before the Merit Systems Protection Board, except that 
the Special Counsel shall comply with the rules of the Board. 

“(2) The Special Counsel may not intervene in an action 
brought by an individual under section 1221, or in an appeal 
brought by an individual under section 7701, without the consent of 
such individual. 

“(d)(1) The Special Counsel may appoint the legal, administrative, 
and support personnel necessary to perform the functions of the 
Special Counsel. 

“(2) Any appointment made under this subsection shall be made 
in accordance with the provisions of this title, except that such 
appointment shall not be subject to the approval or cao Magee of 
the Office of Personnel Management or the Executive Office of the 
President (other than 5 * aba required under section 3324 or sub- 
chapter VIII of chapter 33). 

“(e) The Special Counsel may prescribe such regulations as Py be 
necessary to perform the functions of the Special Counsel. Such 
regulations shall be published in the Federal Register. — age 

‘(f) The Special Counsel may not issue any advisory opinion 
concerning any law, rule, or regulation (other than an adviso: 
opinion concerning chapter 15 or subchapter III of chapter 73). 

“(g)(1) The Special Counsel may not respond to any gx poe Ted 
provide information concerning any person making an allegation 
under section 1214(a), except in accordance with the provisions of 
section 552a of title 5, United States Code, or as required by any 
other applicable Federal law. 

‘(2) Notwithstanding the exception under paragraph (1), the Spe- 
cial Counsel may not respond to any inquiry concerning a matter 
described in subparagraph (A) or (B) of section 2302(b)(2) in connec- 
tion with a person described in paragraph (1)— 

“(A) unless the consent of the individual as to whom the 
information pertains is obtained in advance; or 
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“(B) except upon request of an agency which requires such 
information in order to make a determination concerning an 
individual’s having access to the information unauthorized 
disclosure of which could be expected to cause exceptionally 
grave damage to the national security. 


“§ 1213. Provisions relating to disclosures of violations of law, 
gross mismanagement, and certain other matters 


“(a) This section applies with respect to— 

“(1) any disclosure of information by an employee, former 
employee, or applicant for employment which the employee, 
former employee, or applicant reasonably believes evidences— 

“(A) a violation of any law, rule, or regulation; or 
“(B) gross mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger to 
public health or safety; 
if such disclosure is not specifically prohibited by law and if 
such information is not specifically required by Executive order 
to be kept secret in the interest of national defense or the 
conduct of foreign affairs; and 

“(2) any disclosure by an employee, former employee, or 
applicant for employment to the Special Counsel or to the 
Inspector General of an agency or another employee designated 
by the head of the agency to receive such disclosures of informa- 
tion which the employee, former employee, or applicant reason- 
ably believes evidences— . 

“(A) a violation of any law, rule, or regulation; or 
“(B) gross mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger to 
ublic health or safety. 

“(b) Whenever the Special Couliil receives information of a type 
described in subsection (a) of this section, the Special Counsel shall 
review such information and, within 15 days after receiving the 
information, determine whether there is a substantial likelihood 
that the information discloses a violation of any law, rule, or 
regulation, or gross mismanagement, gross waste of funds, abuse of 
sees, or substantial and specific danger to public health and 
safety. 

“(cX1) Subject to paragraph (2), if the Special Counsel makes a 
itive determination under subsection (b) of this section, the 
pecial Counsel shall promptly transmit the information with re- 
spect to which the determination was made to the appropriate 
agency head and require that the agency head— 

“(A) conduct an investigation with respect to the information 
and any related matters transmitted by the Special Counsel to 
the agency head; and 

“(B) submit a written report setting forth the findings of the 
agency head within 60 days after the date on which the 
information is transmitted to the agency head or within any 
longer period of time agreed to in writing by the Special 
Counsel. 

“(2) The Special Counsel may require an agency head to conduct 
an investigation and submit a written report under yazeeree (1) 
only if the information was transmitted to the Special Counsel by— 

“(A) an employee, former employee, or applicant for employ- 
ment in the agency which the information concerns; or 
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“(B) an employee who obtained the information in connection 
Mee the performance of the employee’s duties and responsi- 
ilities. 

“(d) Any report uired under subsection (c) shall be reviewed 
and signed by the head of the agency and shall include— 

“(1) a summary of the information with respect to which the 
investigation was initiated; 
“(2) a description of the conduct of the investigation; 
Pi a summary of any evidence obtained from the investi- 
gation; 
“(4) a listing of any violation or apparent violation of any law, 
rule, or regulation; and 
“(5) a description of any action taken or planned as a result of 
the investigation, such as— 
“(A) changes in agency rules, regulations, or practices; 
“(B) the restoration of any aggrieved sruployen 
“(C) disciplinary action against any employee; and 
“(D) referral to the Attorney General of any evidence of a 
criminal violation. 

“(e(1) Any such report shall be submitted to the Special Counsel, 
and the Special Counsel shall transmit a copy to the complainant, 
except as provided under subsection (f) of this section. The complain- 
ant may submit comments to the Special Counsel on the agency 
report within 15 days of having received a copy of the report. 

‘(2) Upon receipt of any report of the head of an agency required 
under subsection (c) of this section, the Special Counsel shall review 
the report and determine whether— 

“(A) the findings of the head of the agency appear reasonable; 


and 

“(B) the report of the agency under subsection (c)1) of this 
section contains the information required under subsection (d) 
of this section. 

“(3) The Special Counsel shall transmit any agency report re- 
ceived pursuant to subsection (c) of this section, any comments 
provided by the complainant pursuant to subsection (e)(1), and any 
appropriate comments or recommendations by the Special Counsel 
to the President, the congressional committees with jurisdiction 
oer | agency which the disclosure involves, and the Comptroller 

neral. 

“(4) Whenever the Special Counsel does not receive the report of 
the agency within the time prescribed in subsection (c)(2) of this 
section, the Special Counsel shall transmit a copy of the information 
which was transmitted to the agency head to the President, the 
congressional committees with jurisdy ction over the agency which 
the disclosure involves, and the Comptroller General together with a 
statement noting the failure of the head of the agency to file the 
required report. , . 

“(f) In any case in which evidence of a criminal violation obtained 
by an agency in an investigation under subsection (c) of this section 
is referred to the Attorney General— ; 

“(1) the report shall not be transmitted to the complainant; 


and 
(2) the agency shall notify the Office of Personnel Manage- 
ment and the Office of Management and Budget of the referral. 
“(g\(1) If the Special Counsel receives information of a type de- 
scribed in subsection (a) from an individual other than an individual 
described in subparagraph (A) or (B) of subsection (c)(2), the Special 
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Counsel may transmit the information to the head of the agen 
which the information concerns. The head of such agency shall, 
within a reasonable time after the information is transmitted, 
inform the Special Counsel in writing of what action has been or is 
being taken and when such action s be completed. The Special 
Counsel shall inform the individual of the report of the agency head. 
If the Special Counsel does not transmit the information to the head 
of the agency, the Special Counsel shall return any documents and 
other matter provided by the individual who made the disclosure. 
“(2) If the Special Counsel receives information of a type described 
in subsection (a) from an individual described in subparagraph (A) 
or (B) of subsection (c\(2), but does not make a positive determination 
under subsection (b), the Special Counsel may transmit the informa- 
tion to the head of the agency which the information concerns, 
except that the information may not be transmitted to the head of 
the agency without the consent of the individual. The head of such 
agency shall, within a reasonable time after the information is 
transmitted, inform the Special Counsel in writing of what action 
has been or is being taken and when such action will be completed. 
The Special Counsel shall inform the individual of the report of the 


ency head. 

“(3) If the Special Counsel does not transmit the information to 
the Deed of the agency under paragraph (2), the Special Counsel 
8s — 


“(A) return any documents and other matter provided by the 
individual who made the disclosure; and 
“(B) inform the individual of— 


described in subsection (a) may not be disclosed by the Special 
Counsel without such individual's consent unless the Special Coun- 
sel determines that the disclosure of the individual’s identity is 
necessary because of an imminent danger to public health or safety 
or imminent violation of any criminal law. . 
“(i) Except as specifically authorized under this section, the provi- 
sions of this section shall not be considered to authorize disclosure of 
any information by any agency or any person which is— , 
“(1) specifically prohibited from disclosure by any other provi- 
sion of law; or 
(2) specifically required by Executive order to be kept secret 
in the interest of national defense or the conduct of foreign 


affairs. 

“Gj) With respect to any disclosure of information described in 
subsection (a) which involves foreign intelligence or counterintel- 
ligence information, if the disclosure is specifically prohibited by law 
or by Executive order, the Special Counsel s' transmit such 
information to the National Security Advisor, the Permanent Select 
Committee on Intelligence of the House of Representatives, and the 
Select Committee on Intelligence of the Senate. 


“§ 1214. ae of prohibited personnel practices; corrective 
action 


“(a)(1(A) The Special Counsel shall receive any allegation of a 
prohibited personnel practice and shall investigate the allegation to 
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the extent necessary to determine whether there are reasonable 
grounds to believe that a prohibited personnel practice has occurred, 
exists, or is to be taken. 

“(B) Within 15 o_ after the date of receiving an allegation of a 
prohibited personnel practice under paragraph (1), the Special Coun- 
- rer provide written notice to the person who made the allega- 

ion that— 

ae the allegation has been received by the Special Counsel; 
an 

“(ii) shall include the name of a person at the Office of Special 
Counsel who shall serve as a contact with the person making 
the allegation. 

“(C) Unless an investigation is terminated under paragraph (2), 
the Special Counsel shall— 

“(i) within 90 days after notice is provided under subpara- 
graph (B), notify the person who made the allegation of the 
status of the investigation and any action taken by the Office of 
the Special Counsel since the filing of the allegation; 

“(ii) notify such person of the status of the investigation and 
any action taken by the Office of the Special Counsel since the 
last notice, at least every 60 days after notice is given under 
clause (i); and 

“(iii) notify such person of the status of the investigation and 
any action taken by the Special Counsel at such time as deter- 
mined appro riate by the Special Counsel. 

“(2)(A) If the Special Counsel terminates any investigation under 
paragraph (1), the Special Counsel shall prepare and transmit to any 
person on whose allegation the investigation was initiated a written 
statement notifying the person of— 

“(i) the termination of the investigation; 

“(ii) a summary of relevant facts ascertained by the Special 
Counsel, including the facts that support, and the facts that do 
not support, the allegations of such person; and 

“(jii) the reasons for terminating the investigation. 

“(B) A written statement under subparagraph (A) may not be 
admissible as evidence in any judicial or administrative proceeding, 
without the consent of the person who received such statement 
under subparagraph (A). 

“(3) Except in a case in which an employee, former employee, or 
applicant for employment has the right to appeal directly to the 

erit Systems Protection Board under any law, rule, or ation, 
any such employee, former employee, or applicant shall seek correc- 
tive action from the Special Counsel before seeking corrective action 
from the Board. An employee, former employee, or applicant for 
employment may seek corrective action from the Board under sec- 
tion 1221, if such employee, former employee, or applicant seeks 
corrective action for a prohibited personnel practice described in 
section 2302(b)(8) from the Special Counsel and— 

“(A)(i) the Special Counsel notifies such employee, former 
employee, or applicant that an investigation concerning such 
=o former employee, or applicant has been terminated; 
an 


(ii) no more than 60 days have elapsed since notification was 
provided to such — former employee, or applicant for 
employment that such investigation was terminated; or , 

“(B) 120 days after seeking corrective action from the Special 
Counsel, such employee, former employee, or applicant has not 
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been notified by the Special Counsel that the Special Counsel 
shall seek corrective action on behalf of such employee, former 
—— or applicant. 

“(4) If an employee, former employee, or applicant seeks a correc- 
tive action from the Board aes section 1221, pursuant to the 
provisions of paragraph (3B), the Special Counsel may continue to 
seek co ive action perso employee, former employee, 

k corrective acti mal to such y fe pl 
or applicant only with the consent of such employee, former 
employee, or applicant. 

“(5) In addition to any authority granted under paragraph (1), the 
Special Counsel may, in the absence of an allegation, conduct an 
investigation for the of determining whether there are 
reasonable grounds to believe that a prohibited personnel practice 
(or a pattern of prohibited personnel practices) has occurred, exists, 
“ MOXIXAND Th Special Co 1 ber of the 
i e i unsel may request any member o 
Merit Systems Protection Board to order a stay of any personnel 
action for 45 days if the Special Counsel determines that there are 
reasonable grounds to believe that the personnel action was taken, 
or is to be taken, as a result of a prohibited personnel practice. 

“(ii) Any member of the Board requested by the Special Counsel to 
order a stay under clause (i) shall order such stay unless the 
member determines that, under the facts and circumstances 
involved, such a stay would not be appropriate. 

“(iii) Unless denied under clause (ii), any stay under this subpara- 

aph shall be ted within 3 calendar ure (excluding ogg 

undays, and legal holidays) after the date of the request for the 
stay by the S ial Counsel. 


(B) The may extend the period of any stay granted 
under subparagraph (A) for any period which the Board. considers 
appropriate 


‘(C) The Board shall allow any agency which is the subject of a 
stay to comment to the Board on any extension of stay proposed 
under subparagraph (B). 

“(D) A stay may be terminated by the Board at any time, except 
that a stay may not be terminated by the Board— 

“(j) on its own motion or on the motion of an agency, unless 
notice and opportunity for oral or written comments are first 
sbi to the Special Counsel and the individual on whose 

half the stay was ordered; or 

“Gi) on motion of the Special Counsel, unless notice and 
opportunity for oral or written comments are first provided to 
the individual on whose behalf the stay was ordered. 

“(2)(A) If, in connection with any investigation, the Special Coun- 
sel determines that there are reasonable grounds to believe that a 
prohibited personnel practice has sesareel, cle. or is to be taken 
which requires corrective action, the Special Counsel shall report 
the determination together with any findi or recommendations 
to the Board, the agency involved and to the Office of Personnel 
Management, and may report such determination, findings and 
recommendations to the President. The Special Counsel may include 
in the report recommendations for corrective action to be taken. 

“(B) If, after a reasonable period of time, the agency does not act 
to correct the prohibited personnel practice, the Special Counsel 
may petition the Board for corrective action. 

“(C) If the Special Counsel finds, in consultation with the individ- 
ual subject to the prohibited personnel practice, that the agency has 
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acted to correct the prohibited personnel practice, the Special Coun- 
sel shall file such finding with the Board, together with any written 
comments which the individual may provide. 


“(3) Whenever the Special Counsel petitions the Board for correc- 
tive action, the Board s provide an opportunity for— 
“(A) oral or written comments by the Special Counsel, the 


agency involved, and the Office of Personnel Management; and 
“(B) written comments by any individual who alleges to be the 
subject of the prohibited personnel practice. 

“(4(A) The Board shall order such corrective action as the Board 
considers appropriate, if the Board determines that the Special 
Counsel has demonstrated that a prohibited personnel practice, 
other than one described in section 2302(bX8), has occurred, exists, 
or is to be taken. 

“(B\(i) Subject to the provisions of clause (ii), in any case involving 
an alleged prohibited personnel practice as described under section 
2302(b\(8), the Board shall order such corrective action as the Board 
considers appropriate if the Special Counsel has demonstrated that 
a disclosure described under section 2302(b\(8) was a contributing 
factor in the personnel action which was taken or is to be taken 
against the individual. 

“(ii) Corrective action under clause (i) may not be ordered if the 
agency demonstrates by clear and convincing evidence that it 
would have taken the same personnel action in the absence of such 
disclosure. 

“(c1) Judicial review of any final order or decision of the Board 
under this section may be obtained by any employee, former em- 
ployee, or applicant for employment adversely affected by such 
order or decision. 

(2) A petition for review under this subsection shall be filed with 
tea and within such time, as provided for under section 

“(d)(1) If, in connection with any investigation under this sub- 
chapter, the Special Counsel determines that there is reasonable 
cause to believe that a criminal violation has occurred, the Special 
Counsel shall papers the determination to the Attorney General and 
to the head of the agency involved, and shall submit a copy of the 
report to the Director of the Office of Personnel Management and 
the Director of the Office of Management and Budget. 

“(2) In any case in which the Special Counsel determines that 
there are reasonable grounds to believe that a prohibited personnel 
practice has occurred, exists, or is to be taken, the Special Counsel 
shall proceed with any investigation or proceeding unless— 

“(A) the alleged violation has been reported to the Attorney 
General; and 

“(B) the Attorney General is pursuing an investigation, in 
which case the Special Counsel, after consultation with the 
Attorney General, has discretion as to whether to proceed. 

“(e) If, in connection with any investigation under this sub- 
chapter, the Special Counsel determines that there is reasonable 
cause to believe that any violation of any law, rule, or regulation has 
occurred other than one referred to in subsection (b) or (d), the 
Special Counsel shall report such violation to the head of the agency 
involved. The Special Counsel shall require, within 30 days after the 
receipt of the report by the agency, a certification by the head of the 
agency which states— 
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“(1) that the head of the agency has personally reviewed the 
report; and 

(2) what action has been or is to be taken, and when the 
action will be completed. 

“(f) During any investigation initiated under this subchapter, no 
disciplinary action shall be taken against any employee for any 
alleged prohibited activity under investigation or for any related 
activity without the approval of the Special Counsel. 


“§ 1215. Disciplinary action 


“(a\(1) Except as provided in subsection (b), if the Special Counsel 
determines that disciplinary action should be taken against any 
employee for having— 

“(A) committed a prohibited personnel practice, 

“(B) violated the peoeaions of any law, rule, or regulation, or 
engaged in me | other conduct within the jurisdiction of the 
Special Counsel as described in section 1216, or 

“(C) knowingly and willfully refused or failed to comply with 
an order of the Merit Systems Protection Board, 

the Special Counsel shall B soe yr a written complaint against the 
—— containing the Special Counsel’s determination, together 
with a statement of mpporeng facts, and present the complaint and 
statement to the emp! Board, 

subsection. 

(2) a employee against whom a complaint has been presented 
to the Merit Systems Protection Board under paragraph (1) is 
entitled to— ; 

“(A) a reasonable time to answer orally and in writing, and to 
furnish affidavits and other documentary evidence in support of 


oyee and the , in accordance with this 


the answer; 
“(B) be represented by an attorney or other representative; 
“(C) a hearing before the Board or an administrative law 


judge appoin under section 3105 and designated by the 


“(D) have a transcript kept of any hearing under subpara- 
graph (C); and 

“(E) a written decision and reasons therefor at the earliest 
practicable date, including a copy of any final order imposing 
discipli action. 

“(3) A final order of the Board may ap disciplinary action 
consisting of removal, reduction in grade, debarment from Federal 
employment for a period not to exceed 5 years, suspension, rep- 
rimand, or an assessment of a civil penalty not to exceed $1,000. 
Me oy be pdt soarypsseerg i i ap from an ad Ai the 

, employee subject to a order imposing disciplinary 
action under this thse a obtain judicial review of the order 
by filing a petition therefor with such court, and within such time, 
as provided for under section 7703(b). 

“(5) In the case of any State or local officer or employee under 
chapter 15, the Board shall consider the case in accordance with the 
provisions of such chapter. 

“(b) In the case of an employee in a confidential, policy-making, 
See Phang ca aie or policy-advocating position appointed by the 

ident, by and with the advice and consent of the Senate (other 
than an individual in the Foreign Service of the United States), the 
complaint and statement referred to in subsection (a1), together 
with any response of the employee, shall be presented to the Presi- 
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oa“ appropriate action in lieu of being presented under subsec- 
ion (a). 

“(c(1) In the case of members of the uniformed services and 
individuals employed by any person under contract with an agency 
to provide goods or services, the Special Counsel may transmit 
recommendations for disciplinary or other appropriate action 
(including the evidence on which such recommendations are based) 
to the head of the agency concerned. 

“(2) In any case in which the Special Counsel transmits rec- 
ommendations to an agency head under paragraph (1), the agency 
head shall, within 60 days after receiving such recommendations, 
transmit a report to the Special Counsel on each recommendation 
and the action taken, or proposed to be taken, with» respect to each 
such recommendation.: 


“§ 1216. Other matters within the jurisdiction of the Office of 
Special Counsel 


“(a) In addition to the authority otherwise provided in this chap- 
ter, the Special Counsel shall, except as provided in subsection (b), - 
conduct an sci tre peek of any allegation concerning— 

“(1) political activity am qmers under subchapter III of chap- 
ter 73, relating to political activities by Federal employees; 

“(2) political activity prohibited under chapter 15, relating to 
political activities by certain State and local officers and 
employees; 

“(3) arbitrary or capricious withholding of information 
prohibited under section 552, except that the Special Counsel 
shall make no investigation of any pnniobting of foreign intel- 
genre or counterintelligence information the disclosure of 
which is specifically prohibited by law or by Executive order; 

“(4) activities prohibited by any civil service law, rule, or 
regulation, including an ey relating to political intrusion 
in personnel decisionmaking; an 

“(5) involvement by any employee in any prohibited discrimi- 
nation found by any court or appropriate administrative author- 
ity to have occurred in the course of any personnel action. 

“(b) The Special Counsel shall make no eeeeesins of any 
allegation of any prohibited activity referred to in sul ion (a)(5), 
if the Special Counsel determines that the allegation may be 
resolved more appropriately under an administrative appeals 


procedure. 

“(c\(1) If an investigation by the Special Counsel under subsection 
(a1) substantiates an allegation relating to any activity prohibited 
under section 7324, the Special Counsel may petition the Merit 
Systems Protection Board for any penalties provided for under 
Dt the Special Counsel all 

(2) e i unsel receives an allegation concerning any 
matter under paragraph (3), (4), or (5) of subsection (a), the Special 
Counsel may investigate and seek corrective action under section 
ed ml the same way as if a prohibited personnel practice were 
Invoiveda. 


“§ 1217. Transmittal of information to Congress 


“The fis any: Counsel or any employee of the cecal Counsel 
designated by the Special Counsel, shall transmit to the Congress on 
the request of any committee or subcommittee thereof, by report, 
testimony, or otherwise, information and the Special Counsel’s 
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views on functions, responsibilities, or other matters relating to the 

Office. Such information shall be transmitted concurrently to the 

a and any other appropriate agency in the executive 
ranch. 


“§ 1218. Annual report 


“The Special Counsel shall submit an annual report to the Con- 
gress on the activities of the Special Counsel, including the number, 
types, and disposition of allegations of prohibited personnel prac- 
tices filed with it, investigations conducted by it, and actions initi- 
ated by it before the Merit Systems Protection Board, as well as a 
description of the recommendations and reports made by it to other 
agencies pursuant to this subchapter, and the actions taken by the 
agencies as a result of the reports or recommendations. The report 
required by this section shall include whatever recommendations for 
legislation or other action by Congress the Special Counsel may 
consider appropriate. 


“8 1219. Public information 


By The Special Counsel shall maintain and make available to the 
public— 

“(1) a list of noncriminal matters referred to heads of agencies 
under subsection (c) of section 1213, together with reports from 
heads of agencies under subsection (cX1)(B) of such section 
relating to such matters; 

“(2) a list of matters referred to heads of agencies under 
section 1215(c\(2); 

“(3) a list of matters referred to heads of agencies under 
subsection (e) of section 1214, together with certifications from 
heads of agencies under such subsection; and 

“(4) reports from heads of agencies under section 1213(g)(1). 

“(b) The Special Counsel shall take steps to ensure that any list or 
report made available to the public under this section does not 
contain any information the disclosure of which is prohibited by law 
or by Executive order requiring that information be kept secret in 
the interest of national defense or the conduct of foreign affairs. 


“SUBCHAPTER III—INDIVIDUAL RIGHT OF ACTION IN 
CERTAIN REPRISAL CASES 


“§ 1221. Individual right of action in certain reprisal cases 


“(a) Subject to the provisions of subsection (b) of this section and 
subsection 1214(a\(3), an employee, former employee, or applicant 
for employment may, with respect to any personnel action taken, or 
proposed to be taken, against such employee, former employee, or 
applicant for employment, as a result of a prohibited personnel 
practice described in section 2302(b\(8), seek corrective action from 
the Merit Systems Protection Board. 

“(b) This section may not be construed to prohibit any employee, 
former employee, or applicant for employment from seeking correc- 
tive action from the Merit Systems Protection Board before seeking 
corrective action from the Special Counsel, if such employee, former 
employee, or applicant for employment has the right to appeal 
directly to the Board under any law, rule, or regulation. 
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“(c\(1) Any employee, former employee, or applicant for employ- 
ment seeking corrective action under subsection (a) may request 
that the Board order a stay of the personnel action involved. 

“(2) Any stay requested under paragraph (1) shall be granted 
within 10 calendar days (excluding Saturdays, Sundays, and legal 
holidays) after the date the request is made, if the Board determines 
that such a stay would be appropriate. 

“(8A) The Board shall Slee any agency which would be subject 
to a stay under this subsection to comment to the Board on such 
stay request. 

“(B) Except as provided in subparagraph (C), a stay granted under 
this subsection shall remain in effect for such period as the Board 
determines to be appropriate. 

“(C) The Board may modify or dissolve a stay under this subsec- 
tion at any time, if the Board determines that such a modification or 
dissolution is appropriate. 

“(d)(1) At the request of an employee, former employee, or ap- 
plicant for employment seeking corrective action under subsection 
(a), the Board may issue a subpoena for the attendance and testi- 
mony of any person or the production of documentary or other 
evidence from any person if the Board finds that such subpoena is 
necessary for the development of relevant evidence. 

“(2) A subpoena under this subsection may be issued, and shall be 
enforced, in the same manner as applies in the case of subpoenas 
under section 1204. 

“(e(1) Subject to the provisions of paragraph (2), in any case 
involving an alleged prohibited personnel practice as descri 
under section 2302(b\8), the Board shall order such corrective action 
as the Board considers appropriate if the employee, former em- 
ployee, or applicant for employment has demonstrated that a disclo- 
sure described under section 2302(b\(8) was a contributing factor in 
the personnel action which was taken or is to be taken against such 
employee, former employee, or applicant. : 

“(2) Corrective action under paragraph (1) may not be ordered if 
the agency demonstrates by clear and convincing evidence that it 
would have taken the same personnel action in the absence of such 
disclosure. 

“(f)(1) A final order or decision shall be rendered by the Board as 
soon as practicable after the commencement of any proceeding 
under this section. 

“(2) A decision to terminate an investigation under subchapter II 
may not be considered in any action or other proceeding under this 
section. 

“(g)(1) If an employee, former employee, or applicant for employ- 
ment is the prevailing party before the Merit Systems Protection 
Board, and the decision is based on a finding of a prohibited 
personnel practice, the agency involved shall be liable to the em- 
ployee, former employee, or applicant for reasonable attorney’s fees 

nd any other reasonable costs incurred. 

“(2) If an employee, former emloyee, or applicant for employment 
is the prevailing party in an ap from the Merit Systems Protec- 
tion Board, the agency involved shall be liable to the employee, 
former employee, or applicant for reasonable attorney’s fees and 
any. other reasonable costs incurred, regardless of the basis of the 

ecision. 

“(h)1) An employee, former employee, or sppligent for employ- 
ment adversely affected or aggrieved by a final order or decision of 
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— Board under this section may obtain judicial review of the order 
or decision. 

“(2) A petition for review under this subsection shall be filed with 
Sa and within such time, as provided for under section 

“() Subsections (a) through (h) shall apply in, any proceeding 
brought under section 7513(d) if, or to the extent that, a prohibi 
personnel practice as defined in section 2302(b)(8) is all aa 

“G) In determining the appealability of any case pepe eag. ow 
allegation made by an individual under the provisions of this chap- 
ter, neither the status of an individual under any retirement system 
established under a Federal statute nor any election made by such 
individual under any such system may taken into account. 
“§ 1222. Availability of other remedies 

“Except as provided in section 1221(i), nothing in this chapter or 
poe gd 23 shall be construed to limit any right or remedy available 
un 


er a provision of statute which is outside of both this chapter 
and chapter 23.”. 


(b) ConrorMING AMENDMENTS.—(1) The table of chapters for part 
II of title 5, United States Code, is amended by striking the item 
relating to chapter 12 and inserting in lieu thereof the following: 


“12. Merit Systems Protection Board, Office of Special Counsel, and Indi- 
Whebeamel WRT NS OE AUN aah cca sk scanehbnlasceotecsheavodhoeSpdbbencceobibues iesesisvonsbtasetivs 1201”. 


(2) The heading for chapter 12 of title 5, United States Code, is 
amended to read as follows: ~ 


“CHAPTER 12—MERIT SYSTEMS PROTECTION 
BOARD, OFFICE OF SPECIAL COUNSEL, AND 
EMPLOYEE RIGHT OF ACTION”. 


(3) The table of sections for chapter 12 of title 5, United States 
Code, is amended to read as follows: 


“SUBCHAPTER I—MERIT SYSTEMS PROTECTION BOARD 


“Sec, 1201. Appointment of members of the Merit Protection Board. 
“Sec. 1202. Term of office; filling vacancies; 
Chairman; Vi 


“Sec. 1204. Powers and functions of the Merit Systems Protection Board. 
“Sec. 1205. Transmittal of information to Congress. 
“Sec. 1206. Annual report. 


“SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL 


“Sec. 1211. Establishment. 

“Sec. 1212. Powers and functions of the Office of Special Counsel. _ 

“Sec. 1213. Provisions relating to disclosures of violations of law, mismanagement, 
and certain other matters. ‘ , ’ 

“Sec. 1214. Investigation of prohibited personnel practices; corrective action. 


\ plinary 4 
“Sec. 1216. Other matters within the jurisdiction of the Office of Special Counsel. 
“Sec. 1217. Transmittal of information to Congress. 

“Sec. 1218. Annual report. 

“Sec. 1219. Public information. 


“SUBCHAPTER III—INDIVIDUAL RIGHT OF ACTION IN CERTAIN REPRISAL 


“Sec. 1221. Individual right of action in certain reprisal cases. 
“Sec. 1222. Availability of other remedies.”. 


(4) Chapter 12 of title 5, United States Code, is further amended by 
inserting before section 1201 the following subchapter heading: 
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“SUBCHAPTER I—MERIT SYSTEMS PROTECTION BOARD”. 


SEC. 4. REPRISALS. 


(a) AMENDMENTS TO SECTION 2302(b)(8).—Section 2302(b\(8) of title 
5, United States Code, is amended— 

(1) by inserting “, or threaten to take or fail to take,” after 
“take or fail to take”; 

(2) by striking out “as a reprisal for’ and inserting in lieu 
thereof “because of”; 

(3) in subparagraph (A) by striking out ‘“‘a disclosure” and 
inserting in lieu thereof “any disclosure”; 

(4) in subparagraph (A)ii) by inserting “gross” before ‘“mis- 
management”; 

(5) in — ph (B) by striking out “a disclosure” and 
inserting in lieu thereof “any disclosure”; and 

(6) in subparagraph (B\ii) by inserting “gross” before “mis- 
management”. 

(b) AMENDMENT TO SECTION 2302(b)(9).—Section 2302(b)\(9) of title 
5, United States Code, is amended to read as follows: 

“(9) take or fail to take, or threaten to take or fail to take, any 
personnel action against any employee or applicant for employ- 
ment because of — 

“(A) the exercise of any appeal, complaint, or grievance 
right granted by any law, rule, or regulation; 

“(B) testifying for or otherwise lawfully assisting any 
individual in the exercise of any right referred to in 
subparagraph (A); 

“(C) cooperating with or disclosing information to the 
Inspector General of an agency, or the Special Counsel, in 
accordance with applicable provisions of law; or 

“(D) for refusing to obey an order that would require the 
individual to violate a law;”. 


SEC. 5. PREFERENCE IN TRANSFERS FOR WHISTLEBLOWERS. 


(a) In GenEeRAL.—Subchapter IV of chapter 33 of title 5, United 
States Code, is amended by adding at the end thereof the following 
new section: 


“§ 3352. Preference in transfers for employees making certain 
disclosures 


“(a) Subject to the provisions of subsections (d) and (e), in filling a 
position within any Executive agency, the head of such agency may 
ive preference to any employee of such agency, or any other 
ecutive agency, to transfer to a position of the same status and 
tenure as the position of such employee on the date of applying for a 
transfer under subsection (b) if— 42 
“(1) such employee is otherwise qualified for such position; 
“(2) such employee is eligible for appointment to such posi- 
tion; and 
“(3) the Merit Systems Protection Board makes a determina- 
tion under the provisions of chapter 12 that a prohibited person- 
nel action described under section 2302(b)(8) was taken against 
such employee. 

“(b) An employee who meets the conditions described under 
subsection (a) (1), (2), and (8) may voluntarily apply for a transfer to 
a position, as described in sibwottion (a), within the Executive 
agency employing such employee or any other Executive agency. 
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“(c) If an employee scleing 0 for a brscase under the provisions of 
subsection (b) and the fficial rejects such application, the 
selecting o ride the empl with a written notifica- 
tion of the reasons for ghey ae wi 30 days after receiving 
such application. 

“(d) An aap ee on winner & plication for transfer is rejected under 
the provisions of subsection (c) may mde maga the head of such agency 
to review the rejection. Such ‘or review shall be submitted 
to the head of the agency within on emarng the soe th receives 
notification under subsection (c). Wi 30 days after receiving a 

est for review, the head pele oi ncy shall complete the review 
and provide a written a of findings to the caaalenes and the 
Merit Systems Protection Board 

“(e) The provisions of subsection (a) shall apply with regard to any 

employee— 

“(1) for no more than | transfer; 

“(2) for a transfer from or within the agency such cmiree'ie is 
employed at the > ge = a gr reg by the Merit S: 


Protection Board a personnel action rs 
one bed — —, Nees was taken against such 
employee; 


“(3) no later than 18 months after such a determination is 
made by the Merit Systems Protection Board. 

“() Notwithstanding the provisions of subsection (a), no pref- 
erence may be given to any employee applying for a transfer under 
subsection (b), with respect to a preference ible (as defined under 
section 2108(3)) applying for the same position.”. 

(b) TecHNIcAL AMENDMENT.—The table of sections for chapter 33 
of title 5, United States Code, is amended by inserting after the item 
relating to section 3351 the following: 


“3352. Preference in transfers for employees making certain disclosures.”. 
SEC. 6. INTERIM RELIEF. 


Section 7701 of title 5, United States Code, is amended— 
“ vi, redesignating subsection (b) as paragraph (1) of subsec- 
on 
(2) by adding at the end thereof the following new 
“(2(A) If an employee or applicant for employment is Be 
prevailing party in an a under this subsection, the em- 
ployee or applicant shall wt, yin relief provided in the 
decision effective upon the making of the decision, and remain- 
ing in effect pending the outcome of any petition for review 
under subsection (e), unless— 
(i) the deciding official determines that the granting of 
such relief i ne not aot SgPROPEIeS: or 
“GDM granted in the decision provides that 
such employes or applicant shall return or be present at the 
place o' employment during the period pending the out- 
come of any petition for review under subsection (e); and 
“(ID the employing agency, subject to the provisions of 
sub ph (B), determines that the return or presence of 
such employee or applicant is unduly disruptive to the work 
environment. 

“(B) If an agency makes a determination under subparagraph 
(AXiiXID that prevents the return or presence of an employee at 
the place of employment, such employee shall receive pay, 
compensation, and all other benefits as terms and conditions of 


103 STAT. 33 


103 STAT. 34 


5 USC 1201 note. 


5 USC 5509 note. 


5 USC 5509 note. 


5 USC 1211 note. 


PUBLIC LAW 101-12—APR. 10, 1989 


employment during the period pending the outcome of any 
petition for review under subsection (e). 

“(C) Nothing in the provisions of this paragraph may be 
construed to aq we any award of back pay or attorney fees be 
paid before the decision is final.”’. 


SEC. 7. SAVINGS PROVISIONS. 


(a) Orprers, RuLEs, AND REGULATIONS.—AIl orders, rules, and 
regulations issued by the Merit Systems Protection Board or the 
Special Counsel before the effective date of this Act shall continue in 
effect, according to their terms, until modified, terminated, super- 

, or repealed. 

Pn aa a provision hooey Act = 
affect any inistrative p i nding at the time suc 
provisions take effect. Orders shall be loeed in such proceedings, 
and _Sppeele shall be taken therefrom, as if this Act had not been 
enacted. 

(c) Surrs AND OTHER ProcrEpINGs.—No suit, action, or other 
org ae | lawfully commenced by or against the members of the 

erit Systems Protection Board, the Special Counsel, or officers or 
employees thereof, in their official capacity or in relation to the 
discharge of their official duties, as in effect immediately before the 
effective date of this Act, shall abate by reason of the enactment of 
this Act. Determinations with respect to any such suit, action, or 
other proceeding shall be made as'if this Act had not been enacted. 


SEC. 8. AUTHORIZATION OF APPROPRIATIONS; RESTRICTION RELATING 
TO APPROPRIATIONS UNDER THE CIVIL SERVICE REFORM 
ACT OF 1978; TRANSFER OF FUNDS. 


(a) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to 
be appropriated, out of any moneys in the Treasury not otherwise 
appropriated— 

(1) for each of fiscal years 1989, 1990, 1991, 1992, 1993, and 

1994, such sums as paar to cary out subchapter I of 

ype on of title 5, United States e (as amended by this 

ct); an 

(2) for each of fiscal years 1989, 1990, 1991, and 1992, such 
sums as necessary to carry out subchapter II of chapter 12 of 
title 5, United States Code (as amended by this Act). 

) CTION RELATING TO APPROPRIATIONS UNDER THE CIVIL 
Service Rerorm Act or 1978.—No funds may be ee cea to the 
Merit Systems Protection Board or the ce of Special Counsel 

ursuant to section 903 of the Civil Service Reform Act of 1978 

5 U.S.C. 5509 note). 

(c) TRANSFER OF FuNps.—The personnel, assets, liabilities, con- 
tracts, property, records, and unexpended balances of ree eel 
tions, authorizations, allocations, and other funds employed, held, 
used, arising from, available or to be made available to the Special 
Counsel of the Merit Systems Protection Board are, subject to 
section 1581 of title 31, United States Code, transferred to the 
Special Counsel referred to in section 1211 of title 5, United States 
Code (as added by section 3(a) of this Act), for appropriate allocation. 


SEC. 9. TECHNICAL AND CONFORMING AMENDMENTS. 


(aX(1) Section 2303(c) of title 5, United States Code, is amended by 
striking “the provisions of section 1206” and inserting “applicable 
provisions of sections 1214 and 1221”. 
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(2) Sections 7502, 7512(E), 7521(bXC), and 7542 of title 5, United 
States Code, are amended by striking “1906” and inserting 1215”. 
(3) Section 1109(a) of the Foreign Service Act of 1980 (22 U.S.C. 
4139(a)) is amended by striking “1206” and inserting ‘1214 or 1221”. 
(b) Section 3393(g) of title 5, United States Code, is amended by 
striking “1207” and inserting 1215", 
SEC. 10. BOARD RESPONDENT. 
Section 7703(a\(2) of title 5, United States Code, is amended to read 
as follows: 

“(2) The Board shall be named respondent in any proceeding 
brought pursuant to this subsection, unless the employee or 
applicant for employment seeks review of a final order or 
decision on the merits on the underlying personnel action or on 
a request for attorney fees, in which case the osc he ome 
for taking the personnel action shall be the responden 


SEC, 11. EFFECTIVE DATE. 
This Act and the amendments made by this Act shall take effect 
90 days following the date of enactment of this Act. 


Approved April 10, 1989. 
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WHISTLEBLOWER PROTECTION ENHANCEMENT ACT 
OF 2012 


APRIL 19, 2012.—Ordered to be printed 


Mr. LIEBERMAN, from the Committee on Homeland Security and 
Governmental Affairs, submitted the following 


REPORT 


[To accompany 8. 743] 


The Committee on Homeland Security and Governmental Affairs, 
to which was referred the bill (S. 743) to amend chapter 23 of title 
5, United States Code, to clarify the disclosures of information pro- 
tected from prohibited personnel practices, require a statement in 
non-disclosure policies, forms, and agreements that such policies, 
forms, and agreements conform with certain disclosure protections, 
provide certain authority for the Special Counsel, and for other 
purposes, having considered the same, reports favorably thereon 
with amendments and recommends that the bill (as amended) do 
pass. 


I. PURPOSE AND SUMMARY 


The Whistleblower Protection Enhancement Act of 2012 will 
strengthen the rights of and protections for federal whistleblowers 
so that they can more effectively help root out waste, fraud, and 
abuse in the federal government. Whistleblowers play a critical role 
in keeping our government honest and efficient. Moreover, in a 
post—9/11 world, we must do our utmost to ensure that those with 
knowledge of problems at our nation’s airports, borders, law en- 
forcement agencies, and nuclear facilities are able to reveal those 
problems without fear of retaliation or harassment. Unfortunately, 
federal whistleblowers have seen their protections diminish in re- 
cent years, largely as a result of a series of decisions by the United 
States Court of Appeals for the Federal Circuit, which has exclu- 
sive jurisdiction over many cases brought under the Whistleblower 
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Protection Act (WPA).! Specifically, the Federal Circuit has wrong- 
ly accorded a narrow definition to the type of disclosure that quali- 
fies for whistleblower protection. Additionally, the lack of remedies 
under current law for most whistleblowers in the intelligence com- 
munity and for whistleblowers who face retaliation in the form of 
withdrawal of the employee’s security clearance leaves unprotected 
those who are in a position to disclose wrongdoing that directly af- 
fects our national security. 

S. 743 would address these problems by restoring the original 
congressional intent of the WPA to adequately protect whistle- 
blowers, by strengthening the WPA, and by creating new whistle- 
blower protections for intelligence employees and new protections 
for employees whose security clearance is withdrawn in retaliation 
for having made legitimate whistleblower disclosures. More specifi- 
cally, S. 743 would, among other things, clarify the broad meaning 
of “any” disclosure of wrongdoing that, under the WPA, a covered 
employee may make with legal protection; expand the availability 
of a protected channel to make disclosures of classified information 
to appropriate committees of Congress; allow certain whistle- 
blowers to bring their cases in federal district court (this provision 
being subject to a five-year sunset); allow whistleblowers to appeal 
decisions on their cases to any federal court of appeals (this provi- 
sion also being subject to a five-year sunset); provide whistleblower 
and other employee protections to employees of the Transportation 
Security Administration (TSA); clarify that those who disclose sci- 
entific censorship are protected under the WPA; establish a remedy 
for certain employees of the intelligence community who are not 
protected under the WPA, modeled on the whistleblower protec- 
tions for Federal Bureau of Investigation (FBI) employees; and pro- 
vide federal employees with a way to challenge security clearance 
determinations made in retaliation against protected whistleblower 
disclosures. 


II. BACKGROUND 


The Civil Service Reform Act of 1978 (CSRA) first established 
statutory protections for federal employees to encourage disclosure 
of government illegality, waste, fraud, and abuse. As explained in 
the accompanying Senate Report: 


Often, the whistleblower’s reward for dedication to the 
highest moral principles is harassment and abuse. Whis- 
tleblowers frequently encounter severe damage to their ca- 
reers and substantial economic loss. Protecting employees 
who disclose government illegality, waste, and corruption 
is a major step toward a more effective civil service. In the 
vast federal bureaucracy it is not difficult to conceal 
wrongdoing provided that no one summons the courage to 
disclose the truth. Whenever misdeeds take place in a fed- 
eral agency, there are employees who know that it has oc- 
curred, and who are outraged by it. What is needed is a 
means to assure them that they will not suffer if they help 
uncover and correct administrative abuses. What is needed 
is a means to protect the Pentagon employee who discloses 


1 Whistleblower Protection Act of 1989, Public Law No. 101-12, 103 Stat. 16 (1989). 
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billions of dollars in cost overruns, the GSA employee who 
discloses widespread fraud, and the nuclear engineer who 
questions the safety of certain nuclear plants. These con- 
scientious civil servants deserve statutory protection rath- 
er than bureaucratic harassment and intimidation.? 


The CSRA established the Office of Special Counsel (OSC) to in- 
vestigate and prosecute allegations of prohibited personnel prac- 
tices or other violations of the merit system and established the 
Merit Systems Protection Board (the MSPB or the Board) to adju- 
dicate such cases. However, in 1984, the MSPB reported that the 
Act had no effect on the number of whistleblowers, and that an in- 
creased percentage of federal employees who observed wrongdoing 
failed to report it because they feared reprisal.? This Committee 
subsequently reported that employees felt that the OSC engaged in 
apathetic and sometimes detrimental practices toward employees 
seeking its assistance. The Committee also found that restrictive 
decisions by the MSPB and federal courts hindered the ability of 
whistleblowers to win redress.* 

In response, Congress in 1989 unanimously passed the WPA, 
which forbids retaliation against a federal employee who discloses 
what the employee reasonably believes evidences a violation of law, 
rule, or regulation, gross mismanagement, a gross waste of funds, 
an abuse of authority, or a substantial and specific danger to public 
health or safety. As discussed in more detail below, the WPA 
makes it a prohibited personnel practice to take an adverse per- 
sonnel action against a covered employee because that employee 
makes a protected disclosure. An employee who claims to have suf- 
fered retaliation for having made a protected disclosure may seek 
a remedy from the MSPB, may ask the OSC investigate the situa- 
tion and advocate for the employee, or may file a grievance under 
a negotiated grievance procedure contained in a collective bar- 
gaining agreement. The stated congressional intent of the WPA 
was to strengthen and improve protections for the rights of federal 
employees, to prevent reprisals, and to help eliminate wrongdoing 
within the government. The Committee emphasized in its report 
on the legislation that, although it is important to discipline those 
who commit prohibited personnel practices, the protection of indi- 
viduals who are the subject of prohibited personnel practices re- 
mains the paramount consideration.® 

Congress substantially amended the WPA in 1994, as part of leg- 
islation to reauthorize the OSC and the MSPB.’ The amendments 
were designed, in part, to address a series of actions by the OSC 
and decisions by the MSPB and the Federal Circuit that Congress 
deemed inconsistent with its intent in the 1989 Act.8 Now, seven- 
teen years after the last major revision of the WPA, it is again nec- 
essary for Congress to reform and strengthen several aspects of the 


28. Rep. No. 95-969, at 8 (1978). 

3 See Merit Systems Protection Board, Blowing the Whistle in the Federal Government: A Com- 
parative Analysis of 1980 and 1983 Survey Findings, at 5-6 (October 1984). 

4S. Rep. No. 100-413, at 6-16 (1988). 

5Id. at 9. 

61d. at 23. 

7 An Act to authorize appropriations for the United States Office of Special Counsel, the Merit 
Systems Protection Board, and for other purposes, Public Law No. 103-424, 108 Stat. 4361 
(1994). 

8H. Rep. No. 103-769, at 12-18 (1994). 
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whistleblower protection statutes in order to achieve the original 
intent and purpose of the laws. 


A. Clarification of what constitutes a protected disclosure 


In order to make a claim under the WPA, an individual must 
qualify as a covered employee and allege that a personnel action 
was taken, or threatened, because of “any disclosure” of informa- 
tion by the individual that he or she believes evidences: 1) a viola- 
tion of any law, rule, or regulation; or 2) gross mismanagement, a 
gross waste of funds, an abuse of authority, or a substantial and 
specific danger to the public health or safety.® 

Unfortunately, in the years since Congress passed the WPA, the 
MSPB and the Federal Circuit narrowed the statute’s protection of 
“any disclosure” of certain types of wrongdoing, with the effect of 
denying coverage to many individuals Congress intended to protect. 
Both the House and Senate committee reports accompanying the 
1994 amendments criticized decisions of the MSPB and the Federal 
Circuit limiting the types of disclosures covered by the WPA. Spe- 
cifically, this Committee explained that the 1994 amendments were 
intended to reaffirm the Committee’s long-held view that the 
WPA’s plain language covers any disclosure: 


The Committee ... reaffirms the plain language of the 
Whistleblower Protection Act, which covers, by its terms, 
“any disclosure,” of violations of law, gross mismanage- 
ment, a gross waste of funds, an abuse of authority, or a 
substantial and specific danger to public health or safety. 
The Committee stands by that language, as it explained in 
its 1988 report on the Whistleblower Protection Act. That 
report states: “The Committee intends that disclosures be 
encouraged. The OSC, the Board and the courts should not 
erect barriers to disclosures which will limit the necessary 
flow of information from employees who have knowledge of 
government wrongdoing. For example, it is inappropriate 
for disclosures to be protected only if they are made for 
certain purposes or to certain employees or only if the em- 
ployee is the first to raise the issue.” 1° 


The House Committee on the Post Office and the Civil Service 
similarly stated: 


Perhaps the most troubling precedents involve the 
[MSPB’s] inability to understand that “any” means “any.” 
The WPA protects “any” disclosure evidencing a reason- 
able belief of specified misconduct, a cornerstone to which 
the MSPB remains blind. The only restrictions are for clas- 
sified information or material the release of which is spe- 
cifically prohibited by statute. Employees must disclose 
that type of information through confidential channels to 
maintain protection; otherwise there are no exceptions.11 


Despite the clear legislative history and the plain language of the 
1994 amendments, the Federal Circuit and the MSPB have contin- 
ued to undermine the WPA’s intended meaning by imposing limita- 


95 U.S.C. 2302(b)(8). 
10S. Rep. No. 103-358 (1994), at 10 (quoting S. Rep. No. 100-413 (1988) at 13). 
11H. Rep. No. 103-769, at 18 (1994). 
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tions on the kinds of disclosures by whistleblowers that are pro- 
tected under the WPA. S. 743 makes clear, once and for all, that 
Congress intends to protect “any disclosure” of certain types of 
wrongdoing in order to encourage such disclosures. It is critical 
that employees know that the protection for disclosing wrongdoing 
is extremely broad and will not be narrowed retroactively by future 
MSPB or court opinions. Without that assurance, whistleblowers 
will hesitate to come forward. 

Section 101 of S. 748 overturns several court decisions that nar- 
rowed the scope of protected disclosures. For example, in Horton v. 
Department of the Navy, the court ruled that disclosures to the al- 
leged wrongdoer are not protected, because the disclosures are not 
made to persons in a position to remedy wrongdoing.!? In Willis v. 
Department of Agriculture, the court stated that a disclosure made 
as part of an employee’s normal job duties is not protected.13 And 
in Meuwissen v. Department of Interior, the court held that disclo- 
sures of information already known are not protected.!4 

These holdings are contrary to congressional intent for the WPA. 
The court wrongly focused on whether or not disclosures of wrong- 
doing were protected, instead of applying the very broad protection 
required by the plain language of the WPA. The merits of these 
cases, instead, should have turned on the factual question of 
whether personnel action at issue in the case occurred “because of” 
the protected disclosure. 

Section 101 of S. 743 amends the WPA to overturn decisions nar- 
rowing the scope of protected disclosures by clarifying that a whis- 
tleblower is not deprived of protection just because the disclosure 
was made to an individual, including a supervisor, who partici- 
pated in the wrongdoing; or revealed information that had been 
previously disclosed; or was not made in writing; or was made 
while the employee was off duty. The bill also clarifies that an em- 
ployee does not lose protection simply because of the employee’s 
motive for making the disclosure, or because of the amount of time 
that elapsed between the events described in the disclosure and the 
making of the disclosure. 

Finally, an employee is not deprived of protection merely because 
the employee made the disclosure in the normal course of the em- 
ployee’s duties, provided that actual reprisal occurred—in other 
words, provided that the employee can show not only that the 
agency took the personnel action “because of” the disclosure, but 
also that the agency took the action with an improper, retaliatory 
motive. This extra proof requirement when an employee makes a 
disclosure in the normal course of duties is intended to facilitate 
adequate supervision of employees, such as auditors and investiga- 
tors, whose job is to regularly report wrongdoing. Personnel actions 
affecting auditors, for example, would ordinarily be based on the 


1266 F.3d 279, 282 (Fed. Cir. 1995). The Court did not explain its reasoning that a wrongdoer 
is not in a position to halt his or her own actions, stating conclusorily that such a disclosure 
is criticism rather than whistleblowing. 

138141 F.3d 1139, 1144 (Fed. Cir. 1998) (reasoning that because Willis, as a compliance inspec- 
tor, was required to report farms that were out of compliance as a regular part of his job duties, 
such reports could not constitute protected disclosures under the WPA). But see Johnson v. De- 
partment of Health and Human Services, 87 M.S.P.R. 204, 210 (2000) (limiting Willis to its fac- 
tual context); Askew v. Department of the Army, 88 M.S.P.R. 674, 679-80 (2001) (cautioning that 
Willis ought not be read too broadly and rejecting the proposition that Willis held that “disclo- 
sure of information in the course of an employee’s performance of her normal duties cannot be 
protected whistleblowing”). 

14934 F.3d 9, 12-13 (Fed. Cir. 2000). 
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auditor’s track-record with respect to disclosure of wrongdoing; and 
therefore a provision forbidding any personnel action taken because 
of a disclosure of wrongdoing would sweep too broadly. However, 
it is important to preserve protection for such disclosures, for ex- 
ample where an auditor can show that she was retaliated against 
for refusing to water down a report. This provision is intended to 
strike the balance of protecting disclosures made in the normal 
course of duties but imposing a slightly higher burden to show that 
the personnel action was made for the actual purpose of retaliating 
epeinet the auditor for having made a protected whistleblower dis- 
closure. 

The evident tendency of adjudicative bodies to scale back the in- 
tended scope of protected disclosures appears to have arisen, at 
least in part, from concern that management of the federal work- 
force may be unduly burdened if employees can successfully claim 
whistleblower status in ordinary employment disputes.!5 Taking 
this concern seriously, the Committee has concluded that the 
strong national interest in protecting good faith whistleblowing re- 
quires broad protection of whistleblower disclosures, recognizing 
that the responsible agencies and courts can take other steps to 
deter and weed out frivolous whistleblower claims. Under decisions 
of the U.S. Court of Appeals for the Federal Circuit and the MSPB, 
for example, a whistleblower case cannot proceed unless an em- 
ployee has first made non-frivolous allegations satisfying the ele- 
ments for a prima facie case that the employee has suffered unlaw- 
ful retaliation for having made a protected disclosure. Unless the 
employee can do this, there will be no hearing and the agency will 
be under no burden to present an affirmative defense.1® Moreover, 
the MSPB’s procedural rules may be available to curtail frivolous 
litigation under certain circumstances, including in cases under the 
WPA. These rules generally authorize an administrative judge at 
the MSPB to impose sanctions necessary to meet the interests of 
justice and to issue protective orders in cases of harassment of a 
witness, including harassment of a party to a case.!” S. 743 does 
not affect these decisions or regulations. 

In addition, to make a prima facie whistleblower case, the em- 
ployee must show that he or she reasonably believed that the dis- 
closed information evidenced a violation of law, gross mismanage- 
ment, or one of the other types of wrongdoing enumerated in 5 
U.S.C. §2302(b)(8). As detailed further below, the Federal Circuit 
has held that this reasonable-belief test is an objective one: wheth- 
er a disinterested observer with knowledge of the facts known to 
and readily ascertainable by the employee reasonably could con- 
clude that the conduct evidences a violation of law, gross mis- 
management, or other matters identified in 5 U.S.C. 2302(b)(8).18 
The Committee believes it is prudent to codify that objective test 
in the whistleblower statute, and has done so in section 103 of S. 
743. Thus, in screening out frivolous claims, the focus for the 
MSPB and the courts would properly shift to whether the employ- 


15 See, e.g., Herman v. Department of Justice, 193 F.3d 1375, 1381 (Fed. Cir. 1999); Frederick 
4 Department of Justice, 73 F.3d 349, 353 (Fed. Cir. 1996). 
16 See, e.g., Yunus v. Department of Veterans shee 242 F.3d 1367 (Fed. Cir. 2001); Rusin 
. Department of Treasury, 92 M.S.P.R. 1298 (2002 
17See 5 C.F.R. §§ 1201.43 & 1201.55(d). 
18 Lachance v. White, 174 F.3d 1378, 1381 (Fed. Cir. 1999); accord Rusin v. Department of the 
Treasury, 92 M.S.P.R. 298 (2002). 
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ee’s belief was objectively reasonable, rather than whether the em- 
ployee’s disclosure of information meets the statutory definition of 
“disclosure.” In the Committee’s view, any potential mischief that 
might otherwise arise from expanding the scope of what kinds of 
“disclosure” are protected will be countered by the application of 
this objective reasonable-belief test. In cases not so filtered, the 
agency would still prevail on its defense if it could demonstrate 
that it would have taken the same personnel action against the em- 
ployee even absent the disclosure. 

Moreover, to further address the concern that the WPA might 
impose an undue burden on agency management if employees could 
claim whistleblower protections in cases of ordinary workplace dis- 
putes, S. 743 requires the Government Accountability Office (GAO) 
to evaluate the implementation of the Act, including any trends in 
the number of cases filed, the disposition of those cases, and any 
patterns of abuse. S. 743 also requires the MSPB to report yearly 
on the number of cases filed, the number of petitions for review 
filed, and the disposition of cases alleging violations of the WPA. 
The Committee believes that these provisions will enable Congress 
to examine closely how this bill is implemented and to intervene, 
if necessary, if an unintended consequence of the legislation should 
become evident. 

In restoring and enlarging the broad protection of whistleblowers 
under the WPA, the Committee decided it was necessary to codify 
one narrow, reasonable limitation on the subject matter of disclo- 
sures that are protected. The issue first emerged during the hear- 
ing on this bill’s predecessor, S. 1358, in 2003 during the 108th 
Congress. At the hearing, the Senior Executives Association ex- 
pressed concern that, if the scope of protected disclosures were 
completely unrestricted, the WPA could be construed to protect em- 
ployees who disclose disagreements with their supervisors’ or man- 
agers’ lawful policy decisions, and the Association recommended 
that the bill be clarified to deny protection of disclosures relating 
to policy disagreements.!9 Put another way, an employee who dis- 
closes general philosophical or policy disagreements with agency 
decisions or actions should not be protected as a whistleblower. 
Section 102 of S. 743 imposes that limitation by excluding commu- 
nications concerning policy decisions that are a lawful exercise of 
discretionary authority. This exclusion reflects congressional intent 
at the inception of statutory whistleblower protection.2° At the 
same time, the Committee seeks to ensure that the WPA covers 
disclosures of substantial misconduct, even if the misconduct flows 
from a policy decision. S. 743 balances both of these policy objec- 
tives by codifying that an employee is still protected against retal- 
iation for disclosing evidence of illegality, gross waste, gross mis- 
management, abuse of authority or a substantial and specific dan- 
ger to public health or safety, regardless of whether the informa- 
tion arguably relates to a policy decision, whether properly or im- 


195. 1358—The Federal Employee Protection of Disclosures Act: Amendments to the Whistle- 
blower Protection Act: Hearing on S. 1358 before the Committee on Governmental Affairs, S. 
Hrg. 108-414, at 163 (2003). 

20 See S. Rep. No. 969, 95th Cong., 2d Sess. 8 (1978), reprinted in 1978 U.S.C.C.A.N. 2723, 
2730 (“the Committee intends that only disclosures of public health or safety dangers which are 
both substantial and specific are to be protected. Thus, for example, general criticisms by an 
employee of the Environmental Protection Agency that the agency is not doing enough to protect 
the environment would not be protected under this subsection.”). 
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properly implemented. This language is consistent with Federal 
Circuit precedent.?! 

A second limitation that had been included in a prior version of 
the bill is not included in S. 743. To address concerns that minor, 
accidental violations of law committed in good faith would become 
the basis for protected disclosures, the Committee accepted an 
amendment to a version of the bill considered during the 111th 
Congress, S. 372, to exclude disclosures of “an alleged violation 
that is minor, inadvertent, and occurs during conscientious car- 
rying out of official duties.” 22 The language of this provision was 
intended to codify case law finding that disclosures of trivial or de 
minimis violations are not protected under the WPA.?? However, 
whistleblower advocates expressed concerns that this provision 
might invite inquiry into the substance and importance of the be- 
havior the employee disclosed, rather than the employee’s reason- 
able belief that he or she disclosed wrongdoing protected under the 
WPA, as discussed in the next section. The statute is intended to 
encourage disclosure of wrongdoing, and the Committee has con- 
cluded that an exception that may cause would-be whistleblowers 
to hesitate for fear that their disclosures might be deemed too 
minor for protection could be counterproductive. Accordingly, that 
exception was not included in S. 743. Moreover, section 101 of the 
bill underscores the breadth of the WPA’s protections by changing 
the term “a violation” to the term “any violation” in two places in 
the WPA.24 

Additionally, the Committee notes that, with respect to a disclo- 
sure of “gross mismanagement,” a “gross waste” of funds, or a “sub- 
stantial and specific danger to public health or safety,” the statute 
requires more than disclosure of de minimis wrongdoing. In apply- 
ing these provisions of the WPA, the Merit Systems Protection 
Board used an appropriate definition of “gross mismanagement” in 
Swanson v. General Services Administration.25 In Swanson, the 
Board held that “[glross mismanagement means more than de 
minimis wrongdoing or negligence; it means a management action 
or inaction that creates a substantial risk of significant adverse im- 
pact on the agency’s ability to accomplish its mission.” 26 

In sum, the intentionally broad scope of protected disclosures 
should be clear. The Committee emphasizes that the Board and the 
courts should not create new exceptions to protected disclosures in 
place of those overturned by S. 7438. 


21 Gilbert v. Department of Commerce, 194 F.3d 1332 (Fed. Cir. 1999). 

22 Whistleblower Protection Enhancement Act (S. 372), 111th Congress, section 101(a)(1)(B). 

23, See S. Rep. No. 111-101, at 6—7 (citing Drake v. Agency for International Development, 543 
F.3d 1377, 1381 (Fed. Cir. 2008)). 

24Cases may nevertheless arise where an employee disclosed wrongdoing so trivial that the 
employee cannot succeed in gaining protection under the WPA. For example, the Federal Circuit 
has found that, to be protected, an employee must have reasonably believed he or she was re- 
porting a “genuine violation.” See Drake, 543 F.3d at 1381-82 (recognizing that a “trivial or de 
minimis exception” may apply in an appropriate case, though it “is not appropriate in this case” 
because “Mr. Drake reported intoxication which he could reasonably believe constituted a gen- 
uine violation of a law, rule, or regulation.”) (emphasis added). Additionally, in some cases, it 
may be difficult to prove that a disclosure involving a trivial or de minimis violation actually 
caused the relevant personnel action. As an example, it may be easier to demonstrate to a fact- 
finder that an employee was fired for having complained that other employees accept bribes, 
than to demonstrate that the employee was fired for having complained about another employee 
arriving ten minutes late for work. 

25110 M.S.P.R. 278 (2008). 

26 Td. at 284-85, citing Shriver v. Department of Veterans Affairs, 89 M.S.P.R. 239 (2001). 
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B. Reasonable Belief—Irrefragable Proof 


As noted above, a prima facie whistleblower case entails a show- 
ing that the employee reasonably believes that the disclosed infor- 
mation evidences a violation of law, rule, or regulation, or gross 
mismanagement, a gross waste of funds, an abuse of authority, or 
a substantial and specific danger to public health and safety. The 
test for reasonable belief, as developed in case law and prospec- 
tively codified in S. 748, is an objective one. However, in a trou- 
bling decision twelve years ago, Lachance v. White, the Federal Cir- 
cuit imposed on the whistleblower the burden of “irrefragable 
proof” of wrong-doing.?7 Although, as discussed below, the Federal 
Circuit has since disavowed the “irrefragable proof’ requirement,?® 
the Committee wants to ensure that no court ever again adopts 
this test, and so section 103 of S. 743 would codify the removal of 
ie “arrefragable proof’ requirement from whistleblower jurispru- 

ence. 

In Lachance v. White, the Federal Circuit held, correctly, that an 
objective test is required to determine whether an employee reason- 
ably believed that he or she disclosed wrongdoing covered by 5 
U.S.C. §2302(b)(8). Where gross mismanagement was alleged, the 
court said that the test is: “Could a disinterested observer with 
knowledge of the essential facts known to and readily ascertainable 
by the employee reasonably conclude that the actions of the govern- 
ment evidence gross mismanagement?” 29 However, the court then 
added a second hurdle to that review that implied a dramatic nar- 
rowing of whistleblower protections. The consideration of objective 
reasonableness must begin with the “presumption that public offi- 
cers perform their duties correctly, fairly, in good faith, and in ac- 
cordance with the law and governing regulations. . . . And this 
presumption stands unless there is ‘irrefragable proof to the con- 
trary.”°° “Irrefragable’ means impossible to refute.31 Read lit- 
erally, therefore, the holding required employees to show indis- 
putable proof that a public official or officials acted in bad faith or 
violated the law in order to qualify for whistleblower protection. 
Such an evidentiary burden was contrary to logic and clear con- 
gressional intent. 

Fortunately, the MSPB recognized the misstep on remand. In 
20038, on remand from the Federal Circuit, the MSPB ruled that: 


The WPA clearly does not place a burden on an appellant 
to submit “irrefragable proof” to rebut a presumption that 
federal officials act in good faith and in accordance with 
law. There is no suggestion in the legislative history of the 
WPA that Congress intended such a burden be placed on 
an appellant. When Congress amended the WPA in 1994, 
it did nothing to indicate that the objective test, which had 
been articulated by the Board by that time, was incon- 


27 Lachance v. White, 174 F.3d 1378, 1381 (Fed. Cir. 1999). 

28 See, e.g., White v. Department of Air Force, 391 F.3d 1377, 1381 (Fed. Cir. 2004) (“The WPA 
does not require that whistleblowers establish gross mismanagement by irrefragable proof.”) 

29 Td. 


307d. (quoting Alaska Airlines, Inc. v. Johnson, 8 F.3d 791, 795 (Fed. Cir. 1993)). 

31 Merriam-Webster’s Collegiate Dictionary (10th ed. 1999). The peculiar word has some cur- 
rency in other jurisprudence entrusted to the Federal Circuit, government contracting for exam- 
ple, though the concept there is usually “almost irrefragable,” or “well nigh irrefragable’—ren- 
dered in familiar terms as “clear and convincing.” See, e.g., Galen Medical Associates, Inc. v. 
United States, 369 F.3d 1324, 1330 (Fed. Cir. 2004). 
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sistent with the statute. The dictionary definition of “irref- 
ragable” suggests that a putative whistleblower would lit- 
erally have to show that the agency actually engaged in 
gross mismanagement, even though the WPA states that 
he need only have a reasonable belief as to that matter. 
The Federal Circuit itself has not imposed an “irrefragable 
proof’ burden on appellants in cases decided after 
White . . . and has, in fact, stated that the “proper test” 
is the objective, “disinterested observer” standard.3? 


The Federal Circuit, ruling on this case on appeal from the 
MSPB, rejected the government’s argument that disclosures are not 
protected without a showing of irrefragable proof that agency offi- 
cials acted improperly, and endorsed an objective test for reviewing 
the whistleblower’s belief that governmental wrongdoing oc- 
curred.33 To definitely disavow the “irrefragable proof’ require- 
ment, S. 743 codifies the objective reasonable-belief test in 
Lachance. 

The bill also provides that any presumption relating to the per- 
formance of a duty by an employee whose conduct is the subject of 
a whistleblower disclosure may be rebutted by “substantial evi- 
dence” rather than “irrefragable proof.” The Supreme Court has de- 
fined substantial evidence as “such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.” 34 It 
consists of “more than a mere scintilla of evidence but may be 
somewhat less than a preponderance.”®> This standard is con- 
sistent with the legislative history of the existing Act. Indeed, a 
cornerstone of 5 U.S.C. § 2302(b)(8) since its initial passage in 1978 
has been that an employee need not ultimately prove any mis- 
conduct to qualify for whistleblower protection. All that is nec- 
essary is for the employee to have a reasonable belief that the infor- 
mation disclosed evidences a kind of misconduct listed in section 
2302(b)(8).26 The Committee emphasizes that there should be no 
additional burdens imposed on the employee beyond those provided 
by the statute, and that this test—that the disclosure is protected 
if the employee had a reasonable belief it evidenced misconduct— 
must be applied consistently to each kind of misconduct and each 
kind of speech covered under section 2302(b)(8).37 

The Committee notes that the requirement that the employee 
need show only reasonable belief applies, as well, in determining 
whether the narrow exception for policy disputes, added by S. 743, 
applies. In other words, if an employee has a reasonable belief that 
the disclosed information evidences the kinds of misconduct listed 


32 White v. Dept. Air Force, 95 M.S.P.R. 1, 7-8 (2003). 

33 See, e.g., White v. Department of Air Force, 391 F.3d 1377, 1381 (Fed. Cir. 2004). 

34 Richardson v. Perales, 402 U.S. 389, 401 (1971). 

35 Hays v. Sullivan, 907 F. 2d 1453, 1456 (4th Cir. 1990) (quoting Laws v. Celebrezze, 368 F. 
2d 640, 642 (4th Cir. 1966)). 

36 Ramos v. FAA, 4 M.S.P.R. 388 (1980). 

37 Despite adopting an appropriate test for reasonable belief, the Court in White v. Department 
of Air Force used a formulation of “gross mismanagement” that could cause confusion. The Court 
held that “for a lawful agency policy to constitute ‘gross mismanagement, an employee must 
disclose such serious errors by the agency that a conclusion the agency erred is not debatable 
among reasonable people.” 391 F.3d. at 1382. The requirement that the disclosure must lead 
to “a conclusion the agency erred [that] is not debatable among reasonable people” could be read 
to require proof that the alleged misconduct actually occurred. Disclosures of gross mismanage- 
ment, as all other forms of disclosures, must be evaluated from the perspective of the reasonable 
belief of the employee disclosing the information. The appropriate standard for determining 
whether alleged conduct constitutes “gross mismanagement” is discussed above. See the begin- 
ning of this section, entitled “Reasonable Belief—Irrefragable Proof,” supra. 
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in section 2302(b)(8), rather than a policy disagreement, the disclo- 
sure is protected. 


C. All-circuit review 


When the Civil Service Reform Act of 1978 was enacted, it gave 
employees an option of where to appeal final orders of the MSPB. 
The 1978 Act allowed them to file a petition in the Court of Claims, 
the U.S. Court of Appeals for the circuit where the petitioner re- 
sided, or the U.S. Court of Appeals for the D.C. Circuit.38 In 1982, 
when Congress created the Federal Circuit, it gave that court ex- 
clusive jurisdiction over petitions for review of the MSPB’s orders 
other than those involving certain claims of discrimination.®® 

At the hearing on S. 1358 during the 108th Congress, attorney 
Stephen Kohn, Chairman of the National Whistleblower Center, 
testified that: 


Restricting appeals to one judicial circuit undermines the 
basic principle of appellate review applicable to all other 
whistleblower laws. That principle is based on an informed 
peer review process which holds all circuit judges account- 
able. .. . [As appeals courts disagree with each other,] 
courts either reconsider prior decisions and/or the case is 
heard by the Supreme Court, which resolves the dispute. 


By segregating federal employee whistleblowers into one 
judicial circuit, the WPA avoids this peer review process. 
In the Federal Circuit no other judges critically review the 
decisions of the Court, no “split in the circuits” can ever 
occur, and thus federal employees are denied the most im- 
portant single procedure which holds appeals court judges 
reviewable and accountable. A “split in the circuits” is the 
primary method in which the U.S. Supreme Court reviews 
wrongly decided appeals court decisions.*° 


The Committee believes that this argument raises valid points 
about the current process for judicial review consolidated at the 
Federal Circuit. 

A number of federal statutes already allow cases involving rights 
and protections of federal employees, or involving whistleblowers, 
to be appealed to courts of appeals across the country. In cases in- 
volving allegations of discrimination, cases decided by the MSPB 
may be brought in the United States district courts. Likewise, state 
or local government employees affected by the MSPB’s Hatch Act 
decisions may obtain review in the U.S. district courts.41 Appeal 
from decisions of the district courts in these cases may then be 
brought in the appropriate court of appeals for the appropriate cir- 
cuit. Additionally, decisions of the Federal Labor Relations Author- 
ity (FLRA) may be appealed to the Court of Appeals for the circuit 
where the petitioner resides, transacts business, or to the D.C. Cir- 
cuit.42 


38 Public Law No. 95-454, 92 Stat. 1148, § 205 (1978) (adding 5 U.S.C. § 7708). 

39 Public Law No. 97-164, 96 Stat. 49, § 144 (1982); see also 5 U.S.C. §§ 7702, 7703(b)(2). 

40S. 13858 Hearing supra note 19, (statement of Stephen Kohn, Chairman, Board of Directors, 
National Whistleblower Center) at 136-137. 

415 U.S.C. § 1508. 

425 U.S.C. §7123(a). 
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Moreover, a multi-circuit appellate review process is available 
under existing law for many other types of whistleblower claims. 
Under the False Claims Act, as amended in 1986, whistleblowers 
who disclose fraud in government contracts may file a case in dis- 
trict court and, if they lose, appeal to the appropriate federal court 
of appeals.4® Congress passed the Resolution Trust Corporation 
Completion Act in 1993, which provided employees of banking-re- 
lated agencies the right to go to district court and have regular 
avenues of appeal.44 In 1991, Congress passed the Federal Deposit 
Insurance Corporation Improvement Act, providing district court 
review with regular avenues of appeal for whistleblowers in federal 
credit unions.*° Whistleblower laws passed as part of the Energy 
Reorganization Act, as amended in 1992,46 and the Clean Air Act, 
as amended in 1977,47 allow whistleblowers to obtain review of or- 
ders issued in the Department of Labor administrative process in 
the appropriate federal court of appeals. The Wendell H. Ford 
Aviation Investment and Reform Act for the 21st Century (AIR 
21),48 enacted in 2000, allows whistleblowers to obtain review of 
their cases alleging retaliation for reporting air safety violations in 
the appropriate federal court of appeals. The Sarbanes-Oxley Act of 
2002 allows whistleblowers from all publicly traded corporations 
access to the courts and jury trials if the whistleblower alleges re- 
taliation for making a disclosure and if the Department of Labor 
does not reach a decision on a whistleblower claim in 180 days, 
with appeal to the appropriate federal court of appeals.49 The 
American Recovery and Reinvestment Act of 2009 provides jury 
trials for whistleblower claims by all state and local government or 
contractor employees receiving funding from the stimulus.®° 

In light of the significant number of statutes that successfully 
utilize all-circuit review of whistleblower appeals from federal dis- 
trict courts, the Committee concludes the rationale for the Federal 
Circuit’s subject matter-based jurisdiction—the need for specializa- 
tion in a particular area of law—does not apply in whistleblower 
jurisprudence. Therefore, subject to a five-year sunset, section 108 
of S. 743 would conform the system for judicial review of federal 
whistleblower cases to that established for private sector whistle- 
blower cases and certain other federal employee appeal systems by 
suspending the Federal Circuit’s exclusive jurisdiction over whistle- 
blower appeals. The five-year period will allow Congress to evalu- 
ate whether decisions of other appellate courts in whistleblower 
cases are consistent with congressional intent and the Federal Cir- 
cuit’s interpretation of WPA protections, guide congressional efforts 
to clarify the law if necessary, and determine if this structural re- 
form should be made permanent. 


D. Office of Special Counsel—Amicus Curiae Authority 


The OSC, initially established in 1979 as the investigative and 
prosecutorial arm of the MSPB, became an independent agency 


43 31 U.S.C. §3730(h). 

4412 U.S.C. §1441a(q). 

4512 U.S.C. §1790b(b) 

4642 U.S.C. §5851(c). 

4742 U.S.C. § 7622(c). 

4849 U.S.C. aoa 

4918 U.S.C. § 1514 

50 Public Law No. 111- 5, § 1552, 123 Stat. 115 (2009). 
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within the Executive Branch, separate from the MSPB, with pas- 
sage of the WPA in 1989. The Special Counsel does not serve at 
the President’s pleasure, but is appointed by and “may be removed 
by the President only for inefficiency, neglect of duty, or malfea- 
sance in office.”>! The primary mission of the OSC is to protect 
federal employees and applicants from prohibited employment 
practices, with a particular focus on protecting whistleblowers from 
retaliation. The OSC accomplishes this mission by investigating 
complaints filed by federal employees and applicants who allege 
that federal officials have committed prohibited personnel practices 
against them. 

When such a claim is filed, the OSC investigates the allegation 
to determine whether there are reasonable grounds to believe that 
a prohibited personnel practice has occurred. If the Special Counsel 
determines there are reasonable grounds to believe that a prohib- 
ited personnel practice has occurred, the Special Counsel sends the 
head of the employing agency a report outlining the OSC’s findings 
and asking the agency to remedy the action. In the majority of 
cases in which the Special Counsel believes that a prohibited per- 
sonnel practice has occurred, agencies voluntarily take corrective 
action.>* If an agency does not do so, the OSC is authorized to file 
a petition for corrective action with the MSPB.®? At proceedings be- 
fore the MSPB, the OSC is represented by its own attorneys, while 
the employing agency is represented by the agency’s counsel. 

If the OSC does not send the whistleblower’s allegations to an 
agency head, it returns the information and any accompanying doc- 
uments to the whistleblower explaining why the Special Counsel 
did not refer the information. In such a situation, the whistle- 
blower may file a request for corrective action with the MSPB. This 
procedure is commonly known as an individual right of action 
(IRA). In IRAs, the OSC may not intervene unless it has the con- 
sent of the whistleblower. 

After the MSPB renders a decision on a whistleblower claim, the 
OSC’s ability to effectively enforce and defend whistleblower laws 
in the context of that claim is limited. For example, the OSC does 
not have authority to ask the MSPB to reconsider its decision or 
to seek review of an MSPB decision by the Federal Circuit. In con- 
trast, the Office of Personnel Management (OPM), which typically 
is not a party to the case, can request that the MSPB reconsider 
its rulings. Even when a party with authority to petition for review 
of an MSPB decision does so, the OSC historically has been denied 
the right to participate in those proceedings. 

Furthermore, if a case is appealed to the Federal Circuit, the De- 
partment of Justice (DOJ) recognizes the OSC’s right to appear as 
an intervener only in those few cases where the OSC was a party 
before the Board and the case reaches the court of appeals on an- 
other party’s petition for review. Because the OSC lacks inde- 
pendent litigating authority, DOJ—not OSC—attorneys represent 
OSC in those cases. Because DOJ usually also represents the de- 
fending agency, DOJ’s representation of the OSC in such cases cre- 
ates a conflict of interest and could be a significant impediment to 
the effective enforcement of the WPA. 


515 U.S.C. §1211(b). 
52U.8. Office of Special Counsel, Annual Report for Fiscal Year 2010, at 10. 
535 U.S.C. §1214(b)(2)(C). 
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As a result of the current structure, the OSC is blocked from par- 
ticipating in the forum in which the law is largely shaped: the U.S. 
Court of Appeals for the Federal Circuit (and, if this legislation is 
enacted, the other circuits). This limitation undermines both the 
OSC’s ability to protect whistleblowers and the integrity of the 
whistleblower law. The Committee believes that the OSC should 
play a role in whistleblower cases before the courts of appeals. 
Therefore, section 113 of S. 743 provides the Special Counsel with 
authority to file its own amicus curiae (or, “friend of the court”) 
briefs with the federal courts in whistleblower cases, represented 
by its own attorneys, not by DOJ, thereby presenting the OSC’s 
unfiltered views on the law. 

This authority is similar to that granted to the Chief Counsel for 
Advocacy of the Small Business Administration (SBA). Under sec- 
tion 612 of the Regulatory Flexibility Act (RFA), 54 the Chief Coun- 
sel for Advocacy has the authority to appear as amicus curiae in 
any court action to review a government rule. Specifically, the 
Chief Counsel is authorized to present views with respect to com- 
pliance with the RFA, the adequacy of a rulemaking record per- 
taining to small entities, and the effect of rules on small entities. 
Federal courts are bound to grant the amicus curiae application of 
the Chief Counsel, which allows the Chief Counsel to help shape 
the law affecting small businesses.*° 

The Committee believes that granting this authority to the OSC 
is necessary to ensure the OSC’s effectiveness and to protect whis- 
tleblowers from judicial interpretations that unduly narrow the 
WPA’s protections, as has occurred in the past. 


E. Burden of proof in OSC disciplinary actions 


Current law authorizes the OSC to pursue disciplinary action 
against managers who retaliate against whistleblowers. More spe- 
cifically, the Special Counsel must present a written complaint to 
the MSPB if the Special Counsel determines that disciplinary ac- 
tion should be taken against a supervisor for having committed a 
prohibited personnel practice or other misconduct within the OSC’s 
purview. The Board then may issue an order taking disciplinary ac- 
tion against the employee.5& 

Under MSPB case law, however, the OSC bears the burden of 
demonstrating that protected activity was the “but-for cause” of an 
adverse personnel action against a whistleblower—in other words, 
that the manager would not have taken the adverse personnel ac- 
tion if the whistleblowing activity had not occurred.®” In contrast, 
under 1989 amendments to the WPA, when whistleblowers seek 
corrective action for retaliation, agencies bear the burden of pro- 
viding independent justification for the personnel action at issue 
and of doing so by clear and convincing evidence.5? The 1989 
amendments did not alter the burden in disciplinary actions. As a 
result, the Board has on many occasions ruled that whistleblower 
reprisal had been proven for purposes of providing relief to the em- 
ployees, while at the same time rejecting the OSC’s claim for dis- 


54 Public Law No. 96-354, 94 Stat. 1164 (1980). 
555 U.S.C. §612(c). 


585 U.S.C. §§ 1214 and 1221. See also 135 Cong. Rec. 4509, 4517, 5033 (1989). 
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ciplinary action against the managers who had just been found re- 
sponsible for the unlawful reprisal in the same case.®9 

Section 106 of S. 743 addresses this inconsistency by establishing 
for disciplinary actions the same burden of proof the Supreme 
Court set forth in Mt. Healthy v. Doyle, ®©° in which a public school 
teacher claimed he was unlawfully terminated from his employ- 
ment for exercising his First Amendment right to freedom of 
speech. Under this test, the OSC would have to show that pro- 
tected whistleblowing was a “significant motivating factor” in the 
official’s decision to take or threaten to take a personnel action, 
even if other factors were considered in the decision. If the OSC 
makes such a showing, the official would then have the opportunity 
to show, by a preponderance of the evidence, that he or she would 
have taken or threatened to take the same personnel action even 
if there had been no protected whistleblower disclosure. If he or she 
= that burden, the Board would be authorized to impose dis- 
cipline. 


F. Office of Special Counsel Attorney’s Fees 


The OSC has authority to pursue disciplinary actions against 
managers who retaliate against whistleblowers. Currently, if the 
OSC loses such a case, it must pay the legal fees of those against 
whom it initiated the action. Because the OSC’s budget is small 
and the amounts involved could significantly deplete its resources, 
requiring the OSC to pay attorney’s fees undermines the OSC’s 
ability to enforce the WPA and defend the merit system by pro- 
tecting whistleblowers. 

Illustrative of the problem and the importance of S. 743’s solu- 
tion is Santella v. Special Counsel.®1 In a 2—1 decision, the MSPB 
held that the OSC could be held liable to pay attorney’s fees, even 
in cases where its decision to prosecute was a reasonable one, if the 
accused agency officials were ultimately found “substantially inno- 
cent” of the charges brought against them. 

The OSC argued that its decision to prosecute the supervisors 
was a reasonable one, and an award of fees would not be in the 
interests of justice. Indeed, the OSC contended that awarding fees 
under the circumstances would be counter to the public interest 
and contrary to congressional intent that the OSC vigorously en- 
force the Whistleblower Protection Act by seeking to discipline su- 
pervisors who violate the Act. The OSC also argued, in the alter- 
native, that if the supervisors were entitled to be reimbursed for 
their attorney’s fees, then their employing agency, the IRS, rather 
than the OSC, should bear the cost of reimbursement. The Board 
majority rejected the OSC’s arguments and held that the OSC, and 
not the IRS, should be liable for any award of fees.62 Vice Chair 
Slavet dissented. 

The Committee believes that the OSC’s disciplinary action au- 
thority is a powerful weapon to deter whistleblowing retaliation. 


59 Letter from Elaine Kaplan, Special Counsel, Office of Special Counsel, to Senator Carl Levin 
(Sept. 11, 2002) (arguing that the MSPB case law relating to the OSC’s disciplinary authority 
should be overturned, Ms. Kaplan wrote “change is necessary in order to ensure that the burden 
of proof in these [disciplinary] cases is not so onerous as to make it virtually impossible to se- 
cure disciplinary action against retaliators.”). 

60 Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274 (1977). 

6186 M.S.P.R. 48 (2000). 

62 Jd. at 64-65. 
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Should the Santella case remain valid law, the OSC would be sub- 
ject to heavy financial penalties unless it can predict to a certainty 
that it will prevail before bringing a disciplinary action. Because 
the OSC is a small agency with a limited budget, this burden 
hinders the OSC’s use of disciplinary action as an enforcement 
mechanism and threatens the OSC’s ability to implement and en- 
force the WPA. To correct this problem, section 107 of S. 743 would 
require the employing agency, rather than the OSC, to reimburse 
any attorney's fees the manager is entitled to recover. 


G. Anti-gag provisions 


In 1988, Senator Grassley sponsored an amendment to the 
Treasury, Postal and General Government Appropriations bill, 
which is referred to as the “anti-gag” provision.®? This provision 
has been included in appropriations legislation every year since 
then. The annual anti-gag provision states that no appropriated 
funds may be used to implement or enforce agency non-disclosure 
policies or agreements unless there is a specific, express statement 
informing employees that the disclosure restrictions do not override 
their right to disclose waste, fraud, and abuse under the WPA, to 
communicate with Congress under the Lloyd-La Follette Act,64 and 
to make appropriate disclosures under other particular laws speci- 
fied in the statement. 

S. 743 would institutionalize the anti-gag provision by codifying 
it and making it enforceable. Specifically, section 115 of the bill 
would require every nondisclosure policy, form, or agreement of the 
U.S. Government to contain specific language set forth in the legis- 
lation informing employees of their rights. This required language 
will alert employees that the nondisclosure policy, form, or agree- 
ment does not override employee rights and obligations created by 
existing statute or Executive Order relating to classified informa- 
tion, communications with Congress, the reporting of violations to 
an inspector general (IG), or whistleblower protection. The annual 
“anti-gag” provision has always included a specific list of the stat- 
utes and Executive Orders to be stated in each policy, form, or 
agreement. Because S. 743 would codify the provision in permanent 
statute, not subject to annual revision and reenactment, the Com- 
mittee considered and adopted an amendment to the bill that elimi- 
nates the specific list of statutes and Executive Orders in the re- 
quired statement, and instead requires that each policy, form, or 
agreement must state a general cross reference to the employee 
rights and obligations under existing statute and Executive Order 
relating to the topics specified in section 115 of the legislation. 

The bill also requires agencies that use nondisclosure policies, 
forms, or agreements to post the same statement on the agency 
website, accompanied by a current list of the statutes and Execu- 
tive Orders that provide the relevant employee whistleblower 
rights and obligations. The provision is designed to give employees 
both the statutory notice of their rights, included within each non- 
disclosure policy, form, or agreement, and also a specific list of con- 


63 Public Law No. 105-277, 112 Stat. 2681-526 (1998), the Omnibus Consolidated and Emer- 
gency Supplemental Appropriations Act, 1999, 636. 

64The Lloyd-La Follette Act was passed as Section 6 of the Postal Service Appropriations Act 
of 1912, Public Law No. 336, 37 Stat. 539, 555 (1912). Federal employees’ right to petition and 
provide information to Congress under this Act is codified at section 5 U.S.C. §7211. 
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trolling laws and Executive Orders, published in a form that is eas- 
ily updated. 

Section 104(a) and (b) of the bill also specifically makes it a pro- 
hibited personnel practice for any manager to implement or enforce 
a nondisclosure policy, form, or agreement that does not contain 
the specific statement mandated in the bill, as amended, or to im- 
plement or enforce a nondisclosure policy, form, or agreement in re- 
taliation for whistleblowing. Making it a prohibited personnel prac- 
tice means that the anti-gag requirement is enforceable by the OSC 
and the MSPB, and that an employee may seek protection against 
a personnel action taken in violation of the anti-gag requirement. 

The legislation would not make it a prohibited personnel practice 
to continue to enforce a nondisclosure policy, form, or agreement 
that is in effect before the date of enactment, even if it does not 
contain the statement required under the bill, provided the agency 
gives actual notice of the statement to any current employees who 
are covered by the policy, form or agreement. In addition, it would 
not be a prohibited personnel practice for an agency to continue to 
enforce such a policy, form or agreement with regard to former em- 
ployees, if the agency complies with the requirement in the bill to 
post the statement and controlling law on its website. The Com- 
mittee has concluded that these provisions strike an appropriate 
balance, allowing agencies to continue using existing nondisclosure 
agreements, while also ensuring that employees are given appro- 
priate notice of their rights under the law. 


H. Retroactive exemption of agency employees from whistleblower 
protections 


The WPA provides that certain employees and agencies are ex- 
empt from the Act. Employees excluded from the Act include those 
in positions exempted from the competitive service because of their 
confidential, policy-determining, policy-making, or policy advo- 
cating character and those employees excluded by the President if 
necessary and warranted by conditions of good administration.® 

The WPA also excludes certain entire agencies from coverage: the 
GAO, FBI, Central Intelligence Agency (CIA), National Security 
Agency, Defense Intelligence Agency, and National Geospatial-In- 
telligence Agency, and other agencies determined by the President 
to have the principal function of conducting foreign intelligence or 
counterintelligence activities.66 S. 743 would add to the excluded 
list two offices that clearly have the principal function of con- 
ducting intelligence activities to the list of statutorily excluded in- 
telligence agencies: the Office of the Director of National Intel- 
ligence (ODNI) and the National Reconnaissance Office. For whis- 
tleblowers in all of these agencies (except GAO), statutory proce- 
dures are available under the Intelligence Community Whistle- 
blower Protection Act (ICWPA) and similar legislation by which 


655 U.S.C. §2302(a)(2)(B). 


C.§ 
665 U.S.C. §2302(a)(2)(C). 
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they may bring their urgent concerns to Congress,®” but the rights 
and remedies generally available under the WPA do not apply.®® 

Under 1994 amendments to the WPA, an agency cannot deprive 
an employee of protection under the WPA by designating the em- 
ployee’s particular position as a confidential policy-making position 
after the agency had already retaliated against the employee for 
having blown the whistle. To forbid this practice, Congress re- 
stricted the statutory exemption to positions designated as excep- 
tions “prior to the personnel action.” © 

Unfortunately, a similar practice has recurred in a context with 
potentially broader consequences. In a troubling decision, the 
MSPB held that, in delegating certain intelligence functions to an 
agency, the President had implicitly excluded that agency and its 
employees from WPA protection. The claimant argued to the MSPB 
that the agency did not conclude it was exempt from the WPA until 
after the claimant had filed her whistleblower complaint, and that 
the exemption could therefore not apply retroactively to her; but 
the MSPB rejected that argument.7° 

On appeal, the Federal Circuit reversed the Board’s decision, 
holding that an agency and its employees remain covered under the 
WPA unless the President determines explicitly that the agency is 
exempt.7! However, in holding that an explicit presidential deter- 
mination is required, the Court did not specifically rule on whether 
such a determination may be applied retroactively to remove WPA 
coverage from a whistleblower who suffered retaliation before the 
determination was made. 

Section 105 of S. 743 would close the potential loophole for entire 
agencies in the same manner as Congress did in 1994 for indi- 
vidual positions. The bill specifies that, when the President ex- 
cludes an agency from the Act, an employee of the agency does not 
lose whistleblower rights if the exclusion of the agency occurred 
after the agency had already taken a personnel action against that 
lata in retaliation for making a protected whistleblower dis- 
closure. 


I. Whistleblower protection for Transportation Security Administra- 
tion employees 


The Aviation and Transportation Security Act (ATSA), which cre- 
ated the Transportation Security Administration (TSA) in 2001, 
gave the TSA Administrator broad authority to establish a per- 
sonnel system notwithstanding any other law and provides the Ad- 
ministrator with “final authority” over TSA personnel actions. As 


67The ICWPA was enacted as title VII of the Intelligence Authorization Act for FY 1999, Pub- 
lic Law No. 105-272 (Oct. 20, 1998) (adding 50 U.S.C. §403q(d)(5), applicable to the CIA, and 
adding section 8H of the Inspector General Act of 1978, 5 U.S.C. App, applicable generally to 
other intelligence agencies). It provides intelligence community employees excluded from the 
WPA a protected path to disclose classified information to Congress. The Intelligence Authoriza- 
tion Act for Fiscal Year 2010, Public Law No. 111-259, 405(a)(1) (Oct 7, 2010) (adding 50 U.S.C. 
§ 403-3h(k)(5)) adds a similar protected path, applicable to any member of the intelligence com- 
munity who discloses an “urgent concern” to the Inspector General of the Intelligence Commu- 
nity, established under that Act. 

68 Whistleblower protections are already available under 5 U.S.C. §2303 for FBI employee, 
and section 201 of S. 743 would establish whistleblower protections for others in the intelligence 
community similar to the FBI protections. 

69 Public Law No. 103-424 (1994), 108 Stat. 4361, An act to reauthorize the Office of Special 
Counsel and for other purposes, amending 5 U.S.C. § 2302(a)(2)(B). 

70 See Czarkowski v. Merit Systems Protection Board, 93 M.S.P.R. 515 (2003). 

71 Czarkowski v. Merit Systems Protection Board, 390 F.3d 1347, 1350-51 (Fed. Cir. 2004), 
vacating and remanding 93 M.S.P.R. 515 (2003). 
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a result of this broad personnel authority, TSA employees do not 
have statutory whistleblower rights under the WPA. 

However, TSA has administratively granted to TSA employees 
some, but not all, of the rights generally available to federal em- 
ployees under the WPA.72 More specifically, TSA has by internal 
directive forbidden retaliation against its employees who make pro- 
tected whistleblower disclosures.7? Moreover, in May 2002, TSA 
and the OSC entered into a memorandum of understanding that 
gave the OSC authority to investigate whistleblower retaliation 
complaints and to recommend to TSA that it take corrective and/ 
or disciplinary action.74 In February 2008, TSA and the Board an- 
nounced an agreement to provide TSA employees with a limited 
right to bring whistleblower claims before the Board;7® and in July 
2008, TSA and the Board announced that they had implemented 
that agreement.’ Under the agreement, employees may file an ap- 
peal with the Board after the OSC has reviewed and closed a mat- 
ter involving a whistleblower complaint. 

However, the employee rights under these memoranda are sub- 
ject to important limitations. Whistleblowers may not appeal Board 
orders to the courts, and Board hearings for whistleblowers are 
closed to the public unless there is good cause for opening them. 
Also, the OSC does not have authority to represent TSA employees 
before the MSPB. The agreement is subject to cancellation by ei- 
ther the Board or TSA at any time with 60 days’ notice. And the 
underlying TSA policy forbidding retaliation against employees 
who blow the whistle is subject to revision or cancellation by ad- 
ministrative action of the agency. 

The Committee has concluded that there is no basis for excluding 
TSA employees from the full protections of the WPA. The WPA pro- 
tects employees of all other components of the Department of 
Homeland Security, and encouraging the disclosure of illegal activ- 
ity, waste, and mismanagement helps to further the mission of the 
Department, as with all other agencies subject to the WPA. As 
Rajesh De, Deputy Assistant Attorney General, Office of Legal 
Counsel, at the Department of Justice testified on behalf of the Ad- 
ministration at the June 2009 hearing on the Whistleblower Pro- 
tection Enhancement Act (S. 372) in the 111th Congress: 


We are pleased to see that this bill provides full whistle- 
blower protection to Transportation Security Administra- 
tion screeners, also known as Transportation Security Offi- 
cers. Transportation Security Officers stand literally at the 
front lines of our nation’s homeland security system. They 
deserve the same whistleblower protections afforded to all 


7297 M.S.P.R. 35 (2004). 

73 TSA Management Directive No. 1100.75-5. 

74See Memorandum of Understanding Between OSC and TSA Regarding Whistleblower 
Protections for TSA Security Screeners (May 28, 2002), available at http://www.osc.gov/ 
documents /tsa/tsa_mou.pdf. 

75 See Memorandum of Agreement between Transportation Security Administration and Merit 
Systems Protection Board (February 26, 2008); TSA Press Release, “TSA Announces Agreement 
on Enhanced Whistleblower Protection for Security Officers” (February 27, 2008), available at 
http:/ /www.tsa.gov / press / releases / 2008 /0227.shtm. 

76 See Interagency Agreement and Statement of Work between the Transportation Security 
Administration and the Merit Systems Protection Board, Interagency Agreement Number 
MSPB-08-IAG-001 (July 28, 2008). 
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other employees of the Department of Homeland Secu- 
rity.77 


Therefore, consistent with the Administration’s view that TSA 
employees should have WPA protection, section 109 of S. 743 ex- 
tends full WPA protections to TSA employees. 

Section 109 of S. 743 also extends to TSA employees the protec- 
tions against the prohibited personnel practices listed under 5 
U.S.C. § 2302(b)(1). These prohibited actions include discrimination 
against an employee or applicant on the basis of race, color, reli- 
gion, sex, or national origin, age, as prohibited by the Civil Rights 
Act of 1964; 78 on the basis of age as prohibited by the Age Dis- 
crimination in Employment Act of 1967;79 on the basis of sex 
under the Fair Labor Standards Act of 1938 (which, as amended, 
includes the Equal Pay Act); 8° on the basis of handicapping condi- 
tion under the Rehabilitation Act of 1973;81 and on the basis of 
marital status or political affiliation as prohibited by any law, rule, 
or regulation. 


J. Penalties for retaliatory investigations 


The WPA makes it a prohibited personnel practice to take an ad- 
verse personnel action against a covered employee because that 
employee made a protected disclosure, and the applicable definition 
of “personnel action” includes a variety of actions significantly af- 
fecting employees, such as appointments, promotions, transfers or 
removals, performance evaluations, decisions concerning pay or 
benefits, ‘significant changes in duties, responsibilities, or working 
conditions, and several others. However, agency investigations of 
employees are not explicitly covered under the statutory definition 
of a “personnel action.” Instead, such investigations come within 
that definition only if they result in a significant change in job du- 
ties, responsibilities, or working conditions or have effects that oth- 
erwise fit within one of the items listed under the statutory defini- 
tion of “personnel action.” ®2 

In the legislative history of the 1994 amendments, House Civil 
Service Subcommittee Chairman Frank McCloskey highlighted 
that retaliatory investigation of whistleblowers may be a prohibited 
form of harassment. He stated: 


[T]he prohibition against threats in sections 2302(b)(8) and 
(b)(9) should be broadly construed[, and] even if [there are] 
not formal changes in duties, responsibilities, or working 
conditions, the Board should consider whether other com- 
mon forms of harassment represent prohibited threats, be- 
cause they are a prelude or precondition to listed forms of 
personnel actions. The techniques to harass a whistle- 
blower are limited only by the imagination. Illustrative ex- 
amples, however, include retaliatory investigations, threat 
of or referral for prosecution, defunding, reductions in force 


77Statement of Rajesh De, S. 372—The Whistleblower Protection Enhancement Act of 2009 
before the Subcommittee on Oversight of Government Management, the Federal Workforce, and 
the District of Columbia, Committee on Homeland Security and Governmental Affairs (June 11, 
2009). 

78 Public Law No. 88-352, 78 Stat. 241; 42 U.S.C. § 2000a et seq. 

79 Public Law No. 90-202, 81 Stat. 602; 29 U.S.C. § 621 et seq. 

80 Public Law No. 75-718, 52 Stat. 1060; 29 U.S.C. § 201 et seq. 

81 Public Law No. 93-112, 87 Stat. 355; 29 U.S.C. § 701 et seq. 

825 U.S.C. § 2302(a)(2). 
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and denial or workers compensation benefits. In evalu- 
ating whether harassment constitutes a threatened per- 
sonnel action, among factors the board should consider is 
whether the activity is discriminatory, or could have a 
chilling effect on merit system duties and responsibil- 
ities.83 

In 1997, the Board held, in Russell v. Department of Justice, that 
the WPA protects employees from retaliatory investigations under 
certain circumstances.®4 In that case, an employee asserted a WPA 
violation as a defense against a proposed personnel action, and the 
Board held that “[w]hen . . . an investigation is so closely related 
to the personnel action that it could have been a pretext for gath- 
ering evidence to retaliate, and the agency does not show by clear 
and convincing evidence that the evidence would have been gath- 
ered absent the protected disclosure, then the appellant [whistle- 
blower] will prevail on his affirmative defense of retaliation for 
whistleblowing.” °° The Board observed that to “hold otherwise 
would sanction the use of a purely retaliatory tool, selective inves- 
tigations.” 86 

Because retaliatory investigations are not explicitly referenced as 
a “personnel action” that may be prohibited under the WPA, a 
whistleblower might be able to demonstrate that an investigation 
was undertaken in retaliation for a protected disclosure, but never- 
theless have no remedy under the WPA if the investigation did not 
result in a significant change in job duties, responsibilities, or 
working conditions. To prevent this outcome, predecessors to S. 743 
would have explicitly and specifically recognized retaliatory inves- 
tigations as a prohibited personnel practice. However, in testimony 
on the introduced version of S. 372 in the 111th Congress, the Ad- 
ministration expressed concerns about the provision. Specifically, 
the Administration wanted to ensure that legitimate and important 
agency inquiries—including criminal investigations, routine back- 
ground investigations for initial employment, investigations for de- 
termining eligibility for a security clearance, IG investigations, and 
management inquiries of potential wrongdoing in the workplace— 
not be chilled by fear of challenge and litigation.8” 

To address this concern, while still increasing whistleblowers’ 
protection from retaliatory investigations, the Committee agreed to 
a middle ground. S. 743 does not add retaliatory investigations as 
personnel actions expressly prohibited by the WPA and leaves Rus- 
sell as the governing law. Section 104(c) of S. 743 does, however, 
create an additional avenue for financial relief once an employee is 
able to prove a claim under the WPA, if the employee can further 
demonstrate that an investigation was undertaken in retaliation 
for the protected disclosure. The bill provides that any corrective 
action awarded to whistleblowers may include fees, costs, and dam- 
ages incurred due to an agency investigation of the employee that 
was commenced, expanded, or extended in retaliation for protected 
whistleblowing. This provision of the legislation does not in any 
way reduce current protections against retaliatory investigations, 


83140 Cong. Rec. 29,353 (1994); see also H. Rep. No. 103-769 (1994), at 15. 
8476 M.S.P.R. 317, 323-25 (1997) 

85 Id. at 324. 

867d. at 325. 

87S. 1358 Hearing supra note 19 at 60. 
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and it would retain the existing standard for showing that a retal- 
iatory investigation or other supervisory activity rises to the level 
of a prohibited personnel practice forbidden under the WPA. 


K. Clarification of whistleblower rights for critical infrastructure in- 
formation 


The Homeland Security Act (HSA) encouraged non-federal own- 
ers and operators of critical infrastructure to submit critical infra- 
structure information voluntarily to the Department of Homeland 
Security (DHS) so that the Department could assess and address 
potential security threats.88 To encourage submission of this infor- 
mation, the HSA sets out a process by which critical infrastructure 
information may be submitted voluntarily to DHS and stipulates ®9 
that such voluntarily submitted critical infrastructure information 
is to be treated as exempt under the Freedom of Information Act.9° 
The HSA, however, makes clear that it is not to be construed to 
limit or otherwise affect the ability of a State, local, or Federal gov- 
ernment entity or third party to independently obtain critical infra- 
structure information and to use such information in any manner 
permitted by law.91 

At the same time, the Act criminalizes the unauthorized disclo- 
sure by a federal employee of this type of information,9? leading to 
confusion as to whether the HSA limits a whistleblower’s disclosure 
of independently obtained critical infrastructure information. Ac- 
cording to then-Special Counsel Elaine Kaplan: 


[T]he statutory language is very ambiguous in several re- 
spects. The rights preserved under section 214(c) extend to 
government entities, agencies, authorities and “third par- 
ties.” It is unclear whether employees of the United States 
would be considered “third parties.” Elsewhere in section 
214, the statute uses the phrase “officer or employee of the 
United States” when it refers to disclosures by federal em- 
ployees. See, section 214(a)(1)(D). 


Similarly, the phrase to “use” the information “in any 
manner permitted by law,” does not clearly encompass 
“disclosures” of information. Elsewhere, in _ section 
214(a)(1)(D), the statute states that an officer or employee 
of the United States, shall not “us[e] or disclos[e]” volun- 
tarily provided critical infrastructure information. The use 
of the disjunctive “use or disclose” (emphasis added) in sec- 
tion 214(a)(1)(D) suggests that the word “use” alone in sec- 
tion 214(c) may not encompass the act of “disclosing.” In 
short, it is unclear whether Congress intended to authorize 
“disclosures of information” that are protected by the WPA 
when it authorized the “use of information in any manner 
permitted by law” in section 214(c). 


88 Public Law No. 107-296, § 214, 116 Stat. 2135 (2002), codified at 6 U.S.C. § 133. 
896 U.S.C. §133(a). 

905 U.S.C. §552 (the Freedom of Information Act). 

91 6 U.S.C. § 183(c). 

92 6 U.S.C. §183(f). 
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These ambiguities become especially troublesome in the 
context of the tendency of the judiciary to narrowly con- 
strue the scope of protection afforded under the WPA.92 


When DHS issued proposed regulations implementing section 
214 of the HSA, the Department received comments expressing 
concern that whistleblowers could be treated unfairly and face ter- 
mination, fines, and imprisonment if they disclosed critical infra- 
structure information. This would discourage the accurate report- 
ing of information vital to the public. In response, in its interim 
regulations published in February 2004, DHS specifically ref- 
erenced the WPA to ensure full protections for whistleblowers.% 
However, DHS’s final regulations, published in September 2006, 
stated that the earlier provision that had “referred to the Whistle- 
blower Protection Act . . . has been omitted because. . . [it] mere- 
ly restates the law of the land.” 9° 

The regulations clearly intend to ensure that disclosures of inde- 
pendently obtained critical infrastructure information are not ex- 
empt from the WPA. Section 111 of S. 748 would codify that regu- 
latory intent and make clear that, when an employee or applicant 
covered by the WPA obtains information in a manner not covered 
by the critical infrastructure information program under the HSA, 
disclosure by the employee or applicant of that independently ob- 
tained information may be a protected disclosure under the WPA 
(5 U.S.C. § 2302(b)(8)) without risk of criminal penalties, even if the 
same information was also voluntarily submitted to DHS as part 
of the critical infrastructure information program. 


L. Right to a full hearing 


Board case law has created a disturbing trend of denying employ- 
ees’ right to a due process hearing and a public record to resolve 
their WPA claims. The Board currently allows an agency to present 
its affirmative defense that the agency would have taken the same 
personnel action for lawful reasons, independent of any retaliation 
against the employee for protected whistleblowing, without first al- 
lowing the employee to present his or her case proving that the 
whistleblower retaliation occurred.9® The Federal Circuit has af- 
firmed this process.97 

Taking away whistleblowers’ opportunity to present their cases 
undermines key purposes of the WPA. The Board is imposing a 
process that is the inverse of what most adjudicators use, where 
claimants are typically permitted to present their affirmative case 
before the defense gets its turn to put on evidence. This is con- 
cerning for several reasons. The order in which parties get to 
present their cases may influence the fact-finder’s perception of the 
merits and, therefore, potentially the outcome. Thus, employees 
may be disadvantaged under the MSPB practice by not being per- 


93 Letter from Elaine Kaplan, Special Counsel, Office of Special Counsel, to Senator Charles 
Grassley (March 10, 2003). 

94 See 69 Fed. Reg. 8074, 8081 (Feb. 20, 2004). 

95 See 71 Fed. Reg. 52262, 52269 (Sept. 1, 2006); see also the regulations codified at 6 C.F.R. 
§ 29.8(f). 

96 See, e.g., McCarthy v. International Boundary and Water Commission, 116 M.S.P.R. 594, 
612 (2011); Azbill v. Department of Homeland Security, 105 M.S.P.R. 363, 370-71 (2007) (“The 
Board may resolve the merits issues in any order it deems most efficient.”). 

97 See, e.g., Fellhoetler v. Department of Agriculture, 568 F.3d 965, 971 (Fed. Cir. 2009) (explic- 
itly affirming the process and noting that the court had “tacitly approved of the Board’s prac- 
tice” in the past). 
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mitted the opportunity to affirmatively and fully present the evi- 
dence for their claims. Moreover, if employees cannot present their 
cases, they may also lose a key opportunity to develop a full record 
for appeal, which is an important check on agency decisionmaking. 
Finally, denying whistleblowers a hearing deprives them of a forum 
in which to air grievances, which may be legitimate and important 
een where the disputed personnel action does not violate the 

Furthermore, allowing the agency to present its evidence first 
precludes the Board from exercising some of its most significant 
merit system oversight duties. These include creating a public 
record of both parties’ positions on alleged governmental mis- 
conduct that could threaten or harm citizens. Similarly, it pre- 
cludes the Board from a significant merit system oversight function 
that Congress emphasized when it passed the 1994 amendments to 
the Act. As explained in the Joint Explanatory statement of the 
House-Senate conferees who negotiated the 1989 WPA amend- 
ments, “[wlhistleblowing should never be a factor that contributes 
in any way to an adverse personnel action.” 9° If reprisal for a pro- 
tected disclosure is a contributing factor in a decision to take a per- 
sonnel action, even if the agency ultimately prevails on its affirma- 
tive defense of independent justification, that is a significant merit 
system concern even if it is not an actionable legal claim. Under 
the current procedure, the Board does not exercise these oversight 
responsibilities as long as the agency has an acceptable overall af- 
firmative defense, analyzed without the benefit of having first 
heard the employee’s evidence. 

Section 114 of S. 743 resolves this problem by requiring that, be- 
fore the agency may present its defense, the employee must have 
first had an opportunity to present his or her evidence and must 
have succeeded showing, by a preponderance of the evidence, that 
the protected disclosure was a contributing factor in the personnel 
action. If the employee fails to do that, the claim fails; if the em- 
ployee succeeds, then the agency may present its defense. 


M. Disclosures of scientific censorship 


The Committee has heard concerns that federal employees may 
be discouraged from, or retaliated against for, disclosing evidence 
of unlawful or otherwise improper censorship of research, analysis, 
and other technical information related to scientific research. Al- 
though disclosures of such censorship may be protected as a disclo- 
sure of a legal violation or of an abuse of authority under the WPA, 
uncertainty on this specific issue may cause confusion and inhibit 
disclosure. It is essential that Congress and the public receive accu- 
rate data and findings from federal researchers and analysts to in- 
form lawmaking and other public policy decisions. 

In order to encourage the reporting of improper censorship, sec- 
tion 110 of 8.743 would specifically protect employees who disclose 
information that the employees reasonably believe is evidence of 
scientific or technical censorship that may cause gross government 
waste or mismanagement, or a substantial and specific danger to 
public health or safety, or that violates the law. This definition of 
protected disclosures is nearly identical to the general definition of 


98 Reprinted in 135 Cong. Rec. 5033 (1989). 
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protected disclosures that do not relate to censorship. This is in- 
tended to make unmistakably clear that employees are protected 
for disclosing scientific censorship in the same manner as they are 
protected for making any other disclosure. 


N. Reporting requirements 


In order to assist Congress in evaluating the effects of this legis- 
lation, section 116 of S. 743 would require a report from GAO and 
an annual report from the MSPB. S. 743 would require GAO to 
evaluate the implementation of the Act. In light of concerns that 
have been raised in the past that clarifying the broad scope of pro- 
tected disclosures could lead to frivolous claims, the bill requires 
GAO specifically to report on outcomes of cases, including a review 
of the number of cases where the MSPB or a federal court has de- 
termined any allegations to be frivolous or malicious. Additionally, 
S. 748 would require the MSPB to report annually on the number 
of cases filed, the number of petitions for review filed, and the dis- 
position of cases alleging violations of 5 U.S.C. §2302(b)(8) or (9). 
The Committee believes that these provisions will enable Congress 
to examine closely how this bill is implemented, to evaluate wheth- 
er provisions subject to the five-year sunset should be extended, 
and to consider additional steps if needed in the interim. 


O. Alternative review 


Subject to a five-year sunset, section 117 of S. 743 would allow 
whistleblower claims where the alleged retaliation involves major 
personnel actions under 5 U.S.C. §§ 7512 and 754299 to go to fed- 
eral district court under certain circumstances. First, cases may be 
filed in district court if the MSPB does not issue a final order or 
decision within 270 days after the MSPB claim was submitted (un- 
less the Board determines that the employee intentionally delayed 
the proceedings). Additionally, cases may be filed in district court 
if the MSPB certifies, upon motion from the employee, that the 
claim would survive a motion to dismiss under the standards set 
forth in the Federal Rules of Civil Procedure and that any one of 
the following conditions is met: the Board is not likely to dispose 
of the case within 270 days; or the case consists of multiple claims, 
requires complex or extensive discovery, arises out of the same set 
of facts as a civil action pending in a federal court, or involves a 
novel question of law. With respect to the requirement that the 
case would survive a motion to dismiss, the MSPB may examine 
any evidence or pleadings before it at the time of the certification 
request, but all parties must be given a reasonable opportunity to 
present all the material that is pertinent to the motion. If evidence 
is examined in the certification decision, the Board shall grant the 
certification only if it concludes, viewing the evidence in the light 
most favorable to the employee, that the employee has raised a 
genuine issue of material fact with respect to his or her claim. The 
MSPB must rule on the motion for certification within 90 days and 
may not rule on the merits of the underlying request for corrective 


°9For a member of the competitive service and certain members of the excepted service, 5 
U.S.C. § 7512 refers generally to a removal, a suspension for more than 14 days, a reduction 
in grade, a reduction in pay, or a furlough of 30 days or less; and, for a career appointee of 
the Senior Executive Service, 5 U.S.C. § 7542 refers generally to a removal from the civil service 
or a suspension for more than 14 days. 
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action within 15 days of its certification decision. If the MSPB de- 
termines that any of the specified conditions apply, then the case 
may be moved to federal district court. 

An MSPB decision that denies certification to remove a whistle- 
blower case to district court may be appealed only together with 
the appeal of the Board’s final decision on the merits of the whis- 
tleblower claim and may be overturned only if the Board’s decision 
on the merits of the claim is overturned. If a court of appeals over- 
turns a decision denying certification, the employee may file his or 
her claim in federal district court without further proceedings by 
the MSPB. 

The Committee wishes to emphasize that this provision does not 
replace the MSPB as the primary forum for adjudicating whistle- 
blower lawsuits under the WPA. First, the alternative recourse pro- 
vision is limited to claims that involve major personnel actions. Al- 
ternative review is further limited to cases that have taken more 
than 270 days to resolve, or are certified for district court because 
they would survive a motion to dismiss, and either are likely to 
take more than 270 days or involve complex or multiple claims or 
novel questions of law. These limitations will ensure that only the 
more significant and complex cases will be brought in district court. 

According to Thomas Devine, Legal Director of the Government 
Accountability Project, certain decisions by the MSPB and the Fed- 
eral Circuit Court of Appeals that narrowly interpret the WPA 
have undermined employees’ confidence in the Board process.!°° In 
recent years, both the MSPB and the Federal Circuit Court of Ap- 
peals have repeatedly applied the WPA in a manner inconsistent 
with congressional intent. Employees, therefore, may feel greater 
confidence that they will be protected if provided alternate recourse 
in a federal district court and with a jury of their peers than in the 
Board process. Furthermore, the alternative process may provide a 
check against any future narrowing of the WPA by the Board and 
the Federal Circuit.1°1 

Additionally, district courts may be better equipped than the 
Board to handle certain complex cases. The Board uses less formal 
procedures, discovery, and rules of evidence than federal courts, 
adapted for the fact that most employees appearing before the 
Board are not represented by counsel.!°2 For most employees, the 
less expensive, less formal Board process will be preferable, but 
district courts may be better suited for certain novel and complex 
cases.193 Mr. Devine testified at the hearing on S. 372 that “the 
Board is not structured or funded for complex, high stakes conflicts 
that can require lengthy proceedings.” 1°4 For these reasons, dis- 
trict court certification is available for WPA cases involving a 
“major personnel action” under 5 U.S.C. §§ 7512 or 7542 and mul- 
tiple claims, complex or extensive discovery, or a novel legal ques- 
tion. 


100 See Statement of Thomas Devine, Legal Director, Government Accountability Project, S. 
372 Hearing supra note 77. 
101 Td. 


102 See Statement of Robert Vaughn, Professor of Law and A. Allen King Scholar, Washington 
College of Law at American University, S. 372 Hearing supra note 77, at 12-13. 

103 See id. at 12-17 (arguing that relatively few whistleblowers would remove their cases to 
district court if provided the opportunity, but that complex and contentious cases are more likely 


to need an alternative forum). 
104 Tq. 
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The Committee anticipates, however, that most employees with 
the option of filing their case in district court will choose to remain 
in the administrative system through the MSPB because it is the 
lower cost, less burdensome alternative.1°° Trends under other 
statutes offering district court access as a supplement to an admin- 
istrative remedy are instructive. According to Professor Robert 
Vaughn, only approximately ten percent of discrimination claims 
brought by federal employees to the Equal Employment Oppor- 
tunity Commission are pursued in district court.1°° Similarly, only 
a small minority of whistleblower claims filed under the Sarbanes- 
Oxley Act of 2002, which protects whistleblowers who report illegal 
corporate activity, are pursued in district court rather than the ad- 
ministrative process at the Department of Labor, although most 
Sarbanes-Oxley whistleblowers are eligible to remove their cases to 
district court.107 

As discussed in the section above regarding all circuit review, nu- 
merous whistleblower statutes provide access to district court to 
litigate whistleblower claims. As a few examples, discussed above, 
whistleblowers may file cases in district court under the False 
Claims Act, the Resolution Trust Corporation Completion Act, the 
Federal Deposit Insurance Corporation Improvement Act, and the 
Sarbanes-Oxley Act.108 

The Committee believes it is appropriate to limit the alternative 
review provisions in certain respects to address concerns raised at 
the hearing on S. 372 during the 111th Congress. At the hearing, 
William Bransford, on behalf of the Senior Executive Association, 
expressed concern that allowing jury trials in federal district courts 
could contribute to a perception among federal managers that dis- 
ciplining a problem employee is unacceptably risky. In particular, 
he stated that a “sensational jury trial resulting in a finding 
against the manager with a substantial award of damages wlould] 
create significant pause for managers.” He recommended that a 
limit on compensatory damages would mitigate this concern if a 
district court access provision were adopted.!°9 Likewise, Rajesh De 
from the Department of Justice testified on behalf of the Adminis- 
tration that if a district court access provision were included in S. 
372, the predecessor of S. 743 in the 111th Congress, “we would 
suggest that Congress consider adopting damages caps analogous 
to the Title VII [of the Civil Rights Act of 1964] context to ensure 
that incentives are properly aligned and to alleviate concerns about 
runaway juries.” 110 

To address these concerns, and to ensure that there is no finan- 
cial incentive to bring less significant WPA cases in district court, 


105 See id.; see also Devine Statement, S. 372 Hearing supra note 77. 

106 Vaughn Statement, S. 372 Hearing supra note 77, at 14. 

107 See id. at 11, 16 (nearly all Sarbanes-Oxley litigants were eligible to go to district court, 
but most stuck with the administrative process); see also is Richard E. Moberly, Unfulfilled Ex- 
pectations: Why Sarbanes Oxley Whistleblowers Seldom Win, 49 William and Mary Law Review 
65 (2007) & table J of “Basic Data for Unfulfilled Expectations article, available at http:// 
law.unl.edu/c/document__library/get__ file?folderId=3600&name=DLFE-1326.pdf. Professor 
Moberly’s data shows that 54 employees withdrew from the administrative process with an in- 
tention of filing a district court claim and 82 employees withdrew from the administrative proc- 
ess with no stated reason. Assuming that 100 percent of those employees filed a district court 
claim, less than 28 percent of the 491 Sarbanes-Oxley litigants filed district court claims. 

108 See supra notes 41-49 and accompanying text. 

109 Statement of William L. Bransford, General Counsel, Senior Executives Association, S. 372 
Hearing supra note 77. 

110De Statement, S. 372 Hearing supra note 77. 
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the alterative recourse provision limits compensatory damages to 
$300,000, which is the limit on compensatory damages for Title VII 
discrimination claims, and it does not allow for punitive damages. 
Likewise, limiting the alternative recourse provisions to major per- 
sonnel actions is intended to address managers’ concerns with the 
potential burden of federal court litigation and with being able to 
effectively discipline employees when needed. 

Additionally, Mr. De raised the concern that juries may not be 
as familiar with the clear and convincing evidence standard used 
under the WPA, but may be more familiar with the preponderance 
of the evidence standard. He recommended, on behalf of the Ad- 
ministration, that a preponderance of the evidence standard with 
a burden-shifting framework similar to the Title VII context might 
be more appropriate for district court trials.111 The Committee has 
concluded that this is an appropriate limit, which may help to ad- 
dress the concern that allowing jury trials might discourage some 
supervisors from making appropriate personnel decisions. Accord- 
ingly, for district court WPA cases only, S. 743 provides that relief 
may not be ordered if the agency demonstrates by a preponderance 
of the evidence, rather than by clear and convincing evidence, that 
the agency would have taken the same personnel action in the ab- 
sence of a protected disclosure. 

The alternative review provisions are subject to a five-year sun- 
set, in order to allow Congress to evaluate the impact of this provi- 
sion on federal whistleblower protections, the MSPB, and the fed- 
eral district courts. 


P. MSPB summary judgment authority 


Currently, the Board does not have the authority to grant sum- 
mary judgment in a whistleblower case, even when there is no gen- 
uine issue as to any material fact and the moving party would be 
entitled to prevail as a matter of law. In its 2006 reauthorization 
request, the Board requested authority to grant motions for sum- 
mary judgment in order to help it speed case processing.!!2 To as- 
sist the Board with prompt adjudication of WPA claims, section 118 
of S. 743 authorizes the MSPB to consider and grant summary 
judgment motions in WPA cases that involve major personnel ac- 
tions, subject to a five-year sunset. In considering a motion for 
summary judgment, the MPSB should use the standards set forth 
in Federal Rule of Civil Procedure 56. That is, the Board shall de- 
termine, examining the evidence and pleadings before it and view- 
ing the evidence in the light most favorable to the non-moving 
party, whether any genuine issue of material fact exists. This five- 
year period will allow Congress to evaluate the impact of this pro- 
vision on the cases heard by the MSPB and any impact on the 
WPA protections for federal whistleblowers. 


Q. Classified disclosures to Congress for employees under the WPA 


If an employee covered by the WPA wants to make a protected 
disclosure of classified information, the WPA states that the indi- 
vidual may provide the information “to the Special Counsel, or to 


1117 qd, 

112 See Justifications for Legislative Proposals submitted by the MSPB to accompany the Merit 
Systems Protection Board Reauthorization Act of 2006, available upon request to the Com- 
mittee. 
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the Inspector General of an agency or another employee designated 
by the head of the agency to receive such disclosures.” 113 However, 
the WPA does not lay out a process by which an employee covered 
by the Act may make a protected disclosure of classified informa- 
tion to Congress. The Intelligence Community Whistleblower Pro- 
tection Act of 1998 (ICWPA) and similar provisions 114 establish se- 
cure processes for disclosing certain classified information to Con- 
gress, but these processes may be used only by employees of the 
intelligence community, not by employees covered under the WPA. 
In order to clarify a procedure that federal employees who are cov- 
ered under the WPA may use to disclose to Congress classified in- 
formation that evidences waste, fraud, and abuse, section 119 of S. 
743 amends the WPA and the ICWPA to protect employees covered 
under the WPA if they make classified disclosures to Congress 
using the process established under the ICWPA. 

Certain prior versions of this legislation in past Congresses 
would have explicitly provided full WPA protection to federal whis- 
tleblowers who disclose classified information to Congress in cer- 
tain circumstances. A whistleblower would have been covered 
under the WPA if he or she was retaliated against for disclosing 
classified information to a member of Congress who is authorized 
to receive the information disclosed or congressional staff who 
holds the appropriate security clearance and is authorized to re- 
ceive the information disclosed. In order for such a disclosure to be 
protected, the employee would have been required to have a rea- 
sonable belief that the disclosure directly and specifically evidences 
wrongdoing. 

The Executive Branch and Congress long have taken somewhat 
different positions regarding their respective roles with respect to 
the control and disclosure of classified information. The debate 
prior to enactment of the ICWPA provides useful context. In 1998, 
Congress considered a bill (S. 1668) with similar provisions to those 
in prior versions of S. 748, but that applied only to members of the 
intelligence community. The Clinton Administration opposed the 
bill, arguing that “S. 1668 would deprive the President of his au- 
thority to decide, based on the national interest, how, when and 
under what circumstances particular classified information should 
be disclosed to Congress [which would be] an impermissible en- 
croachment on the President’s ability to carry out core executive 
functions.” 115 In its report on the bill, the Senate Select Committee 
on Intelligence described its consideration of Constitutional and 
other ramifications of the legislation. That Committee concluded 
that the regulation of national security information, while implic- 
itly in the command authority of the President, is equally in the 
national security and foreign affairs authorities vested in Congress 
by the Constitution. The Intelligence Committee, furthermore, was 
convinced that the provision was constitutional because it did not 
prevent the President from accomplishing his constitutionally as- 


1135 U.S.C. § 2302(b)(8)(B). 

114TCWPA, Public Law No. 105-272, title VII (Oct. 20, 1998) (adding 50 U.S.C. 5 UNS), 
applicable to the CIA, and adding section 8H of the Inspector General Act of 1978, 5 U. 
App, applicable generally to other intelligence agencies); the Intelligence Authorization hee io 
Fiscal Year 2010, Public Law No. 111-259, § 405(a)(1) (Oct 7, 2010) (adding 50 U.S.C. § 403— 
3h(k)(5), applicable to any member of the intelligence community). 

115 See Whistleblower Protections for Classified Disclosures, 22 Op. O.L.C. 92 (1998) (state- 
ment of Randolph D. Moss, Deputy Assistant Attorney General, Offive of Legal Counsel, before 
the House Permanent Select Committee on Intelligence). 
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signed functions, and it was justified by an overriding need to pro- 
mote the objectives within the constitutional authority of Con- 
gress, 116 

Nonetheless, in order to address the concerns of the Administra- 
tion then in office, the House and Senate in 1998 agreed to modify 
the Senate proposal and enacted the ICWPA, which provides a se- 
cure process that whistleblowers in certain intelligence agencies 
and offices may use to disclose classified information to Con- 
gress.!17 The ICWPA provides that if an employee wishes to convey 
to Congress information about a serious problem or violation in- 
volving intelligence activities, and if the employee wishes to do so 
under the ICWPA process, the employee must first inform the ap- 
propriate IG. The IG is then required to determine whether the in- 
formation appears credible, and, if so, the IG must transmit it to 
the head of the relevant intelligence agency or office, who is then 
required to forward it to the House and Senate Intelligence Com- 
mittees. If the IG does not transmit the information to the agency 
head, the employee may contact either or both of the congressional 
intelligence committees to make the disclosure, but, before doing 
so, must first, through the IG, notify the head of the agency or of- 
fice about the employee’s intent and must follow the instructions 
from the agency or office head regarding how to contact Congress 
in accordance with appropriate security practices. 

It is important to note that in enacting the ICWPA, Congress did 
not contradict its long-held view that an individual’s right to pro- 
vide information to Congress and Congress’s power to receive infor- 
mation are inherent in our Constitutional structure. The Congres- 
sional findings enacted at the beginning of the ICWPA specifically 
state that “no basis in law exists for requiring prior authorization 
of disclosures to the intelligence committees of Congress by employ- 
ees of the executive branch of classified information about wrong- 
doing within the Intelligence Community” and that the process 
under the ICWPA provides an “additional procedure” established 
“to encourage such reporting.” 11° Likewise, the House and Senate 
agreed in the ICWPA conference report it “establishes an addi- 
tional process to accommodate the disclosure of classified informa- 
tion of interest to Congress.” 119 The conference report similarly 
emphasized that the new provision “is not the exclusive process by 
which an Intelligence Community employee may make a report to 
Congress.” 120 

During the 111th Congress, the current Administration took a 
similar position to that taken by earlier Administrations. Dis- 
cussing the provision in S. 372 that would have explicitly extended 
the WPA to protect employees who disclosed classified information 
to Congress, Mr. De testified on behalf of the Administration: 


Of course, Congress has significant and legitimate over- 
sight interests in learning about, and remedying, waste, 
fraud and abuse in the intelligence community, and we 
recognize that Congress has long held a different view of 


116S. Rep. No. 105-165 (1998). 

117 See § 8H of the Inspector General Act of 1978, 5 U.S.C. app; §17(d)(5) of the Central Intel- 
ligence Agency Act of 1949, 50 U.S.C. § 403q(d)(5)). 

118 Public Law No. 105-272, §§ 701(b)(4)-(6) (Oct. 20, 1998). 

119 H.R. Rep. No. 105-780, at 34 (1998). 

120 Td, 
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the relevant constitutional issues. However, as Presidents 
dating back to President Washington have maintained, the 
Executive Branch must be able to exercise control over na- 
tional security information where necessary.!21! 


Although the Committee believes that the provisions on classified 
information contained in previous versions of the legislation are 
consistent with Congress’s constitutional role, the Committee in the 
111th Congress accommodated the Administration’s concerns by 
adopting a compromise provision,!?? and the sponsors of the legis- 
lation in the 112th Congress included that compromise provision in 
S. 743. 

Under this legislation, employees covered under the WPA would 
get WPA protection if they disclose classified information to Con- 
gress using the procedures that now, under the ICWPA, apply only 
to employees at certain intelligence agencies. S. 743 amends the 
ICWPA provisions to encompass any federal employee at an agency 
covered by the WPA who intends to report to Congress information 
about a serious problem or violation in an activity involving classi- 
fied information. Under the legislation, such an employee may re- 
port the information to the IG of the individual’s employing agency. 
Then if the IG finds the information credible, the IG is required to 
transmit the information to the head of the agency, to forward it 
to the committees of jurisdiction; and, if the IG does not do so, the 
employee may directly contact one or both of the committees of ju- 
risdiction in order to provide the disclosure. As examples, generally 
an employee of the Department of Justice could contact the House 
and Senate Judiciary Committees to provide the disclosure, and 
generally an employee of the Department of Defense could contact 
the House and Senate Armed Services Committees to provide the 
disclosure. (Intelligence-community employees who are covered 
under the ICWPA would still contact the House Permanent Select 
Committee on Intelligence or the Senate Select Committee on Intel- 
ligence to provide the disclosure.) All such disclosures of classified 
information would continue to be governed by any independent 
legal requirements for the proper handling of such information and 
for disclosure only to Members of Congress or to congressional em- 
ployees with the appropriate security clearance. 

By providing legal protection to federal employees who disclose 
wrongdoing to Congress, even if the disclosure involves classified 
information, this provision is intended to ensure that employees 
who witness waste, fraud, and abuse in an activity involving classi- 
fied information are not inhibited from disclosing it appropriately, 
and thereby seeking to end it, and to ensure that Congress receives 
the information necessary to fulfill its oversight responsibilities. In 
addition, this provision seeks to ensure the proper handling of clas- 
sified documents and information in the process of reporting 
wrongdoing. 

The Committee emphasizes that this new process is but one way 
for federal employees to disclose classified information to Congress. 
Federal personnel law already states explicitly that whistleblower 
and related protections are not to be construed to authorize the 
withholding of information from Congress or the taking of any per- 


121 See De Statement, S. 372 Hearing supra note 77, at 11. 
122 See S. Rept. 111— 101, to accompany S. 372 (Dec. 3, 2009), at 26-28. 
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sonnel action against an employee who discloses information to the 
Congress.128 The new process also does not in any way limit the 
right of an employee to communicate with Congress under the 
Lloyd-La Follette Act 124 (which codifies federal employees’ right to 
pean or provide information to Congress) or any other provision 
of law. 


R. Whistleblower Protection Ombudsman 


To ensure that employees are aware of their rights under the 
WPA and avenues for redress, section 120 of S. 748, subject to a 
five-year sunset, requires each agency IG to designate a Whistle- 
blower Protection Ombudsman within the Office of the Inspector 
General. This Ombudsman would educate agency personnel about 
the prohibition against retaliation for protected disclosures and the 
rights and remedies against retaliation for a protected disclosure. 
This provision does not apply to inspectors general in the intel- 
ligence community. 

The addition of a Whistleblower Protection Ombudsman at each 
agency would provide the agency and the employees with an inter- 
mediary to ensure that supervisors and leaders within the agency, 
as well as employees, are aware of prohibited retaliatory actions 
and employee rights under the WPA. In this intermediary role, the 
ombudsman could also help provide recommendations for resolving 
problems between an individual and the employer before any pro- 
hibited personnel practices are taken in violation of the WPA. The 
ombudsman may not, however, act as a legal representative, agent, 
or advocate for an employee. 


S. Intelligence community whistleblower protections 


As discussed above, numerous elements of the intelligence com- 
munity are excluded from protection under the WPA,!25 because 
the intelligence community handles highly classified programs and 
information that must be closely guarded from public disclosure. 
The ICWPA provides these whistleblowers a secure channel 
through which they may disclose sensitive information to the Intel- 
ligence Committees of Congress. The ICWPA offers two parallel 
processes—one for CIA employees, who may begin by submitting 
their information to the CIA’s IG,126 and one for members of sev- 
eral other elements of the intelligence community, who may begin 
by making their submission to the appropriate IG.127 Additionally, 
in the Intelligence Authorization Act for Fiscal Year 2010 (FY10 
IAA), Congress added a third similar process, under which employ- 
ees of any element of the intelligence community may submit their 
information to the Inspector General of the Intelligence Community 
established by that legislation within the ODNI.!?8 As described 
above, under all three of these processes, if the IG determines the 
material submitted is credible, the IG is required to send it to the 
head of the intelligence element, who must forward it to the Senate 
and House Intelligence Committees. If the IG does not send it to 


1235 U.S.C. § 2302(b) 

124 Public Law No. 336, 37 Stat. 539, 555 (1912); 5 U.S.C. 7211. 

125 See 5 U.S.C. § 2302(a)(2)(C)(ii). 

126 50 U.S.C. § 403q(d)(5). 

127 Section 8H of the Inspector General Act of 1978 (5 U.S.C. App.). 

12850 U.S.C. §403-3h(k)(5), added by the Intelligence ‘Authrieation Act for Fiscal Year 2010, 
Public Law No. 111-259, § 405(a)(1) (Oct 7, 2010). 
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the relevant agency head, the employee may contact the Intel- 
ligence Committees directly. (Contractor employees may use these 
same procedures as federal employees under the ICWPA and under 
the FY10 IAA to bring information about serious problems or viola- 
tions involving intelligence activities to Congress.) 

Even though the ICWPA and the similar FY10 IAA provision are 
designed to establish procedures by which a whistleblower may se- 
curely disclose classified information to Congress, these statutes do 
not provide for any redress if the employee suffers retaliation be- 
cause of the disclosure.!29 Establishing a scheme to provide redress 
would be desirable, as Mr. De testified on behalf of the Administra- 
tion at the hearing in the 111th Congress: 


Yet it is essential that we root out waste, fraud and abuse 
in the intelligence community just as elsewhere, and that 
intelligence community employees have safe channels to 
report such wrongdoing. Such whistleblowers expose flaws 
in programs that are essential for protecting our national 
security. We believe it is necessary to craft a scheme care- 
fully in order to protect national security information while 
ensuring that intelligence community whistleblowers are 
protected in reality, not only in name. Properly structured, 
a remedial scheme should actually reduce harmful leaks 
by ensuring that whistleblowers are protected only when 
they make disclosures to designated Executive Branch offi- 
cials or through proper channels to Congress.12° 


The Committee has concluded that providing additional protec- 
tions for intelligence community employees who expose waste, 
fraud, abuse, and illegal activities would help protect this country’s 
interests and strengthen its national security. Providing an effec- 
tive avenue for intelligence community employees to obtain redress 
if they suffer retaliation for disclosing agency waste, fraud, or 
abuse would encourage intelligence community whistleblowers to 
come forward. Moreover, protecting disclosures that are made ac- 
cording to a specified, protected channel would likely better protect 
national security information, as Mr. De testified, by removing the 
incentive to leak information publicly. 

In the 111th Congress, the version of S. 372 reported by the 
Committee laid out a highly structured process for protecting intel- 
ligence community whistleblowers, including the creation of an In- 
telligence Community Whistleblower Protection Board, modeled on 
the MSPB, with presidentially-appointed board members. However, 
the Committee subsequently heard concerns that these provisions 
may not have provided the Director of National Intelligence (DNI) 
the flexibility needed to protect national security information in the 
unique context of the intelligence community, and that the provi- 
sions were more constraining and costly than necessary to achieve 
the desired protection. In light of these concerns, the sponsors of 
S. 372 offered a substitute amendment when the bill was under 
consideration by the Senate, replacing these detailed provisions 
with a more flexible structure to protect intelligence community 


129 Some agencies have internal agency procedures to protect whistleblowers, which generally 
are not required by law. The Federal Bureau of Investigation does have whistleblower protec- 
tions under 5 U.S.C. § 2303. 

130 De Statement, S. 372 Hearing supra note 77, at 6-7. 
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whistleblowers, and this more flexible approach was included in 
the bill that passed the Senate.!3! The sponsors retained this new 
provision in 8. 743 in the current Congress. The revised provision 
is nearly identical to existing protections for FBI employees under 
5 U.S.C. § 2303. In approving S. 743 with this revised provision in 
it, the Committee determined that adopting this flexible model that 
already has been implemented successfully within the one key ele- 
ment of the intelligence community is preferable to creating a 
whole new, untested model for intelligence community whistle- 
blowers. 

Specifically, section 201 of S. 743 would make it a prohibited per- 
sonnel practice for a supervisor to take or fail to take, or threaten 
to take or to fail to take, any personnel action against an intel- 
ligence community employee in reprisal for a protected disclo- 
sure.!82 Disclosures would be protected if the employee reasonably 
believes that the information evidences any of the following: a vio- 
lation of any law, rule, or regulation; mismanagement, a gross 
waste of funds, an abuse of authority, or a substantial and specific 
danger to public health or safety. The Committee intends for the 
provisions governing protected disclosures by employees under this 
new provision to be applied, as much as possible, in the same man- 
ner they are applied under the WPA, including the clarifications of 
the broad scope of protected disclosures under the WPA made by 
S. 743.183 

For a disclosure to be protected, the employee must provide the 
information to the DNI, to the head of the employing intelligence 
agency, or to an employee designated by the DNI or by the agency 
head. The Committee expects that the DNI and the agency heads 
will designate IGs to receive information, as the Attorney General 
designated the IG in the FBI’s whistleblower protection imple- 
menting regulations,!34 but, in order to conform with the existing 
statutory provisions applicable to the FBI, S. 748 does not state 
that IGs must be designated.1%5 Like the FBI provisions, S. 743 di- 
rects the President to provide for the enforcement of the new pro- 
tections, in a manner consistent with 5 U.S.C. §1214, which pro- 
vides for OSC investigations of whistleblower and other prohibited 
personnel practice complaints, and with 5 U.S.C. § 1221, which pro- 
vides the process for bringing whistleblower complaints before the 
MSPB. This broad delegation of authority addresses the concerns 
that the previous provision may have been insufficiently flexible or 


131§. amend. No. 4760 to S. 372, 111th Cong.; amendment agreed to and S. 372 passed, Cong. 
Rec. S8809-S8824 (daily edition, Dec. 10, 2010.) 

132 These provisions do not extend whistleblower protections to applicants for intelligence posi- 
tions. In this respect, the provisions are like the protections for FBI employees under 5 U.S.C. 
§ 2303, but unlike the WPA, which does protect applicants as well as employees. Applicants for 
intelligence positions are more likely to be unreliable than individuals who have already been 
hired into the intelligence community as employees, and are less likely to have valuable infor- 
mation about waste, fraud, and abuse to disclose. On balance, the risk to national security from 
granting appeal rights to applicants for intelligence community positions outweighs the benefits. 

133.More specifically, the Committee expects that the following clarifications that this bill 
makes to the WPA would be made applicable to whistleblowers in the intelligence community, 
unless there is a compelling national security basis for adopting a different rule: clarifications 
with respect to disclosures made during the normal course of the employee’s duties; disclosures 
made to a person, including a supervisor, who participated in the wrongdoing; disclosures that 
reveal information that had been previously disclosed; disclosures not made in writing or made 
while the employee was off duty; without regard to the employee’s motive for making the disclo- 
sure or the amount of time that has passed since the events described in the disclosure. 

134 28 C.F.R. § 27.1. 

135 5 U.S.C. § 2303 (FBI protections). 
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more structured and costly than necessary to achieve the intended 
result. 

S. 743 does not alter the FBI’s separate whistleblower protec- 
tions, nor does it alter the current process as articulated by regula- 
tion at 28 C.F.R. part 27. The legislation contains language explic- 
itly preserving existing rights of FBI employees, stating that noth- 
ing in the section shall be construed to preempt or preclude the 
current rights, or to provide to the President or to the DNI the au- 
thority to revise the regulations governing those rights. 


T. Review of security clearance or access determinations 


Whistleblowers with security clearances who are covered by the 
WPA have nevertheless sometimes found themselves inadequately 
protected when they allege government waste, fraud, and abuse, in- 
cluding wrongdoing that poses a risk to national security. That is 
because some such whistleblowers suffer retaliation not in the form 
of direct termination of their jobs, but instead through means 
against which neither the WPA, nor the ICWPA, nor the similar 
FY10 IAA provision currently provides any protection: the revoca- 
tion of their security clearance. The effective result of the removal 
of an employee’s security clearance or the denial of access to classi- 
fied information typically is employment termination. However, in 
2000 the Federal Circuit held that the MSPB lacks jurisdiction 
over an employee’s claim that his security clearance was revoked 
in retaliation for whistleblowing.!36 The court held that the MSPB 
may neither review a security clearance determination nor require 
the grant or reinstatement of a clearance, and that the denial or 
revocation of a clearance is not a personnel action.137 

As a result, if an employee is terminated from his or her federal 
government job because a clearance is suspended or revoked in re- 
taliation for whistleblowing—even if the supervisor recommended 
revocation of the employee’s security clearance with the intent that 
the employee would lose his or her job as a result—there is no rem- 
edy under the WPA or the ICWPA or similar FY10 IAA provision. 
At the hearing during the 107th Congress on S. 995, one of the 
predecessor bills to S. 743, Senator Levin asked then-Special Coun- 
sel Elaine Kaplan about “a situation where a federal employee can 
blow the whistle on waste, fraud or abuse, and then, in retaliation 
for so doing, have his or her security clearance withdrawn and then 
be fired because he or she no longer has a security clearance.” Ms. 
Kaplan responded: 


It is sort of Kafkaesque. If you are complaining about 
being fired, and then one can go back and say, “Well, you 
are fired because you do not have your security clearance 
and we cannot look at why you do not have your security 
clearance,” it can be a basis for camouflaging retalia- 
tion. 


In light of the critical need to ensure that federal employees 
come forward with information vital to preserving our national se- 


136 Hesse v. State, 217 F.3d 1372 (Fed. Cir. 2000). 

137 Td. at 1377-80. 

188 §,. 995—Whistleblower Protection Act Amendments: Hearing on S. 995 before the Sub- 
committee on International Security, Proliferation, and Federal Services of the Committee on 
Governmental Affairs, S. Hrg. 107-160 (2001) (testimony of Hon. Elaine Kaplan, Special Coun- 
sel, Office of Special Counsel). 
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curity, the Committee supports extending the protections for whis- 
tleblowers to include those who are retaliated against through the 
loss of their security clearances or access to classified information. 
The Administration likewise supports strengthening these protec- 
Hone: a the hearing on S. 372 during the 111th Congress, Mr. De 
testified: 


We are aware that Congress has heard testimony in the 
past from individuals who have claimed that their security 
clearances were revoked due to whistleblowing activities. 
This administration has zero tolerance for such actions. Al- 
though current law provides some procedural protections, 
the administration believes that an employee who is de- 
nied a security clearance should be able to seek recourse 
outside of her agency.129 


Prior versions of this legislation, including S. 372 as introduced 
in the 111th Congress, would have allowed whistleblowers to ap- 
peal security clearance revocations under the WPA to the MSPB 
and to reviewing courts, but would not have authorized the Board 
or reviewing courts to order a security clearance restored. However, 
the Administration recommended during the 111th Congress that 
a proposed new board within the ODNI, rather than the MSPB and 
the courts, review security clearance revocations. This structure 
would ensure that security clearance decisions would be reviewed 
only within the Executive Branch, subject to careful protection of 
national security information, while also providing a process for ro- 
bust review that would be independent of the agency that made the 
challenged security-clearance determination.!4° Additionally, the 
Administration recommended that, if a review board were estab- 
lished within the ODNI to review security clearance revocations, 
such a board—unlike the MSPB and reviewing courts—could ap- 
pope restore improperly terminated clearances. As Mr. De 
testified: 


The [Administration’s] proposed Board, however, could rec- 
ommend full relief to the aggrieved employee, including 
restoration of the clearance, and could ensure that Con- 
gress would be notified if that recommendation is not fol- 
lowed by the agency head. This mechanism would ensure 
that no agency will remove a security clearance as a way 
to retaliate against an employee who speaks truths that 
the agency does not want to hear. Further, we believe that 
such a Board could ably review allegedly retaliatory secu- 
rity-clearance revocations from all agencies, including 
agencies in the intelligence community, rather than lim- 
iting review to Title 5 agencies, as S. 372 apparently 
would do.141 


Following the recommendation of the Administration, section 202 
of S. 743 would forbid agencies from withdrawing security clear- 
ances in retaliation for protected whistleblower disclosures, and 
would provide for appeal of allegedly retaliatory security-clearance 
decisions, first to the agency, and then to an independent review 


1389 De Statement, S. 372 Hearing supra note 77, at 7. 
140 Td. at 8-9. 
1417 qd, 
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panel within ODNI. The Committee has concluded that allowing 
appeal of alleged security clearance retaliation to a board within 
ODNI would provide for comprehensive relief for whistleblowers, by 
allowing restoration of clearances and by covering both employees 
who are under the WPA and employees within the intelligence 
community who are not under the WPA. 

Specifically, S. 743 forbids an agency to take, fail to take, or 
threaten to take or fail to take any action with respect to any em- 
ployee’s 142 security clearance or access determination because of a 
protected disclosure. A protected disclosure would include any dis- 
closure of information that the employee reasonably believes evi- 
dences a violation of any law, rule, or regulation; or gross mis- 
management, a gross waste of funds, an abuse of authority, or a 
substantial and specific danger to public health or safety. The same 
clarifications that this bill makes for protected disclosures under 
the WPA are incorporated into this security-clearance provision: 
that is, clarifications to ensure protection of disclosures made dur- 
ing the normal course of the employee’s duties; disclosures made to 
a person, including a supervisor, who participated in the wrong- 
doing; disclosures that reveal information that had been previously 
disclosed; disclosures not made in writing or made while the em- 
ployee was off duty; and without regard to the employee’s motive 
for making the disclosure or the amount of time that has passed 
since the events described in the disclosure. Such disclosures are 
protected under the bill if made to the DNI or an employee des- 
ignated by the DNI, or to the head of the employing agency or an 
employee designated by the head of the employing agency, or to an 
IG of an agency or another employee designated by the head of the 
agency. In addition, this section would protect disclosures that the 
employee makes in compliance with one of the processes under the 
ICWPA 142 or under the similar FY10 IAA provision. 144 

S. 743 would require that, to the extent practicable, agencies 
must continue to employ individuals who challenge a security 
clearance suspension or revocation while the challenge is pending. 
The legislation would also require the development and implemen- 
tation of uniform and consistent policies and procedures to ensure 
proper protections while a security clearance decision is being 
made, including the right to appeal an adverse decision. However, 
the bill would not authorize an employee to appeal a security clear- 
ance suspension for the purposes of conducting an investigation, if 
the suspension lasts no longer than one year, or if the agency head 
certifies that a longer suspension is needed to prevent imminent 
harm to national security. 

S. 743 provides that an employee who believes that he or she has 
been subjected to retaliation in the form of revocation of his or her 
security clearance may first appeal that decision within 90 days 
within the agency. The bill requires that the agency’s procedures 
for these appeals must be comparable to those pertaining to prohib- 


142 As with applicants for intelligence positions, non-federal employees applying for federal po- 
sitions are not covered by the bill’s security clearance retaliation provisions. Providing appeal 
rights to applicants for federal positions requiring a security clearance, who are more likely to 
be unreliable than those who have already been hired into such a position, could pose a risk 
to national security. 

143 Section 8H of the Inspector General Act of 1978 (5 U.S.C. App.) (applicable to certain mem- 
bers of the intelligence community); 50 U.S.C. § 403q (applicable to CIA employees). 

14450 U.S.C. § 403-3h(k)(5). 
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ited personnel practices under 5 U.S.C. §2302(b)(8)and must pro- 
vide essential elements of due process listed in the bill. Moreover, 
classified information must be handled in a manner consistent with 
the interests of national security, and the individual would not 
have the right to compel the production of classified information, 
except evidence needed to establish that the employee made the 
disclosure or communication at issue. Employees who prevail would 
be entitled to corrective action, including up to $300,000 in compen- 
satory damages. 

Significantly, the Committee has determined that it is appro- 
priate to alter the burden of proof when the employee appeals an 
adverse security clearance determination within the agency. Gen- 
erally in whistleblower cases, if the employee proves by a prepon- 
derance of the evidence that a protected disclosure was a contrib- 
uting factor in the personnel action, the burden of proof shifts and 
the agency can prevail only by proving by “clear and convincing 
evidence” that it would have taken the same personnel action for 
independent, legitimate reasons in the absence of the whistleblower 
disclosure. However, application of this burden of proof may con- 
flict with the compelling need to protect national security in every 
case involving a security clearance decision. Under the applicable 
Executive Order, security clearances may be granted “only where 
facts and circumstances indicate access to classified information is 
clearly consistent with the national security interests of the United 
States, and any doubt shall be resolved in favor of the national se- 
curity.” 145 In this especially sensitive area, a requirement that an 
agency must justify its decision to deny or revoke a security clear- 
ance by “clear and convincing evidence” may conflict with the man- 
date in the Executive Order that “any doubt” be resolved in favor 
of national security. 

S. 743 therefore provides that, even if an employee shows that 
a protected disclosure was a contributing factor in a security clear- 
ance determination, the agency will nevertheless prevail if it “dem- 
onstrates by a preponderance of the evidence that it would have 
taken the same action in the absence of such disclosure, giving the 
utmost deference to the agency’ assessment of the particular 
threat to the national security interests of the United States in the 
instant matter.” 146 

Under the bill, this unique statutory language establishing a 
burden of proof and requiring deference to national security inter- 
ests applies only when the fact-finder is determining whether the 
agency would have taken the same security clearance action in the 
absence of the disclosure. This statutory language does not apply 
to considering the employee’s affirmative evidence, including any 
proof the employee presents showing a motive to retaliate on the 
part of the agency officials involved in the decision. Moreover, after 
an employee prevails on a retaliation claim, the language defining 
burden of proof and deference to national security does not apply 
to esa of what corrective action or damages are war- 
ranted. 

If the agency’s decision is adverse to the employee, S. 743 allows 
the employee to take a further appeal to the appellate review board 


145 See Executive Order 12968—Access to Classified Information (August 2, 1995). 
146 Proposed new section 3001(j)(4)(C) of the Intelligence Reform and Terrorism Prevention Act 
of 2004 (50 U.S.C. § 435bG)(4)(C)), as it would be added by section 202(b) of S. 743. 
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within ODNI within 60 days. This board will make a de novo deci- 
sion based on the agency record, and it will not admit any addi- 
tional evidence, although it can remand to the agency for further 
fact-finding if needed. If the board finds that the security clearance 
decision violated the protections provided by S. 743, the employee 
would be entitled to corrective action including damages. Addition- 
ally, the board may recommend, but not order, reinstating the se- 
curity clearance if doing so is “clearly consistent with the interests 
of national security, with any doubt resolved in favor of national 
security.” 147 The board may also recommend, but not order, rein- 
statement or hiring of a former employee, and may order that a 
former employee be treated as a current federal employee when ap- 
plying for other positions in the federal government. Under the bill, 
the board must notify Congress of any orders it issues, and an 
agency must notify Congress if it does not follow the board’s rec- 
ommendation to reinstate a clearance. 

The Administration has taken the position that legislation pro- 
viding judicial review of such appeals, even if the court were not 
allowed to restore a security clearance, would be inconsistent with 
the deference traditionally afforded to the Executive Branch in this 
area.!48 The Committee notes that, as discussed above with respect 
to the broader issue of control of classified information, the Senate 
and the House of Representatives have held a different view of the 
scope of Executive Branch authority over security clearances and 
Congress’s role in regulating and overseeing security clearances. 
Executive Branch authority in this area is not exclusive, and pro- 
viding judicial redress of retaliatory security clearance decisions is 
consistent with Congress’s constitutional regulatory and oversight 
role. The Senate and House of Representatives have each passed 
a previous version of this legislation that included a provision 
under which alleged whistleblower retaliation in security clearance 
decisions would have been subject to review by either the MSPB 
or an IG, with appeal to the federal courts.149 Moreover, the possi- 
bility of court review might increase whistleblowers’ confidence in 
the independence and integrity of the protections against retalia- 
tion. The Committee emphasizes that the focus of any such court 
review, which would have been provided under earlier versions of 
the bill, would have been to consider whether an agency unlawfully 
retaliated against a whistleblower, not whether the national inter- 
est is served by granting or revoking a security clearance. 

Nevertheless, the Committee concluded that an Executive 
Branch process can provide adequate review of security clearance 
retaliation. Moreover, this section’s congressional notification re- 
quirements will facilitate oversight of the security clearance re- 
dress process created by this legislation and provide a check 
against implementation inconsistent with congressional intent. Ac- 
cordingly, the Committee agreed to accommodate the Administra- 


147 Proposed new section 3001()(5)(G) of the Intelligence Reform and Terrorism Prevention 
Act of 2004 (50 U.S.C. § 435b(j)(5)(G)), as it would be added by section 202(b) of S. 748. 

148 De Statement, S. 372 Hearing supra note 77, at 7. 

149 See Federal Employee Protection of Disclosures Act, S. 274 in the 110th Congress, section 
1(e)(3)(A), providing for MSPB and federal court review of security clearance decisions, passed 
the Senate by unanimous consent on December 17, 2007; Whistleblower Protection Enhance- 
ment Act, H.R. 985 in the 110th Congress, section 10(a), providing for IG and federal court re- 
view of security clearance decisions, passed the House of Representatives on March 14, 2007. 
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tion’s concerns, and S. 743 does not provide for any judicial review 
of security clearance retaliation claims. 


III. LEGISLATIVE HISTORY 


S. 743 was introduced by Senators Akaka, Collins, Grassley, Lie- 
berman, Levin, Carper, Leahy, Harkin, Pryor, Landrieu, McCaskill, 
Tester, Begich, and Cardin on April 6, 2011. It was further referred 
to the Committee on Homeland Security and Governmental Affairs. 
Senator Coons has since joined as a cosponsor. The bill was re- 
ferred to the Subcommittee on Oversight of Government Manage- 
ment, the Federal Workforce, and the District of Columbia (OGM) 
on May 9, 2011. 

This legislation is the result of more than a decade of work by 
Senator Akaka, other sponsors, and the Committee. S. 743 is simi- 
lar to S. 372, introduced in the 111th Congress as the Whistle- 
blower Protection Enhancement Act on February 3, 2009. The Com- 
mittee reported S. 372 favorably on July 29, 2009, with an amend- 
ment, and S. 372 passed the Senate by unanimous consent on De- 
cember 10, 2010. S. 372 passed the House of Representatives with 
an amendment by unanimous consent on December 22, 2010, but 
the Senate and House were not able to resolve the differences prior 
to the sine die adjournment of the 111th Congress. 

S. 743 is also similar to S. 274, introduced in the 110th Congress 
as the Federal Employee Protection of Disclosures Act on January 
11, 2007. The Committee reported S. 274 favorably on June 18, 
2007, and S. 274 passed the Senate on December 17, 2007. S. 743 
also is similar to S. 494, introduced in the 109th Congress on 
March 2, 2005, and favorably reported by the Committee on April 
18, 2005. S. 494 passed the Senate as an amendment (S. Amdt. 
4351) to the John Warner National Defense Authorization Act for 
Fiscal Year 2007, H.R. 5122, on June 22, 2006. S. 494 was identical 
to S. 2628, introduced in the 108th Congress on July 8, 2004, and 
favorably reported by the Committee on July 21, 2004. Both S. 494 
and S. 2628 were similar to S. 1358, introduced in the 108th Con- 
gress on June 26, 2003. These bills follow previous versions of the 
legislation: S. 3070, introduced in the 107th Congress on October 
8, 2002, and favorably reported by the Committee on November 19, 
2002; S. 995, introduced in the 107th Congress on June 7, 2001; 
and 8. 3190, introduced in the 106th Congress on October 12, 2000. 

The Committee and its subcommittees have held three hearings 
on whistleblower protection legislation. The OGM Subcommittee 
held a hearing on last Congress’ precursor to S. 743 (S. 372, 111th 
Congress). Witnesses at the June 11, 2009, hearing included Mr. 
Rajesh De, Deputy Assistant Attorney General, Office of Legal Pol- 
icy, at the U.S. Department of Justice; Mr. William L. Bransford, 
General Counsel of the Senior Executives Association; Ms. Danielle 
Brian, Executive Director of the Project on Government Oversight; 
Mr. Thomas Devine, Legal Director of the Government Account- 
ability Project; and Professor Robert G. Vaughn, Professor of Law, 
Washington College of Law at American University. 

Past hearings on earlier incarnations of the bill include a full 
Committee hearing on November 12, 2003, and a July 25, 2001, 
hearing of the Subcommittee on International Security, Prolifera- 
tion, and Federal Services. 
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On July 29, 2011, OGM favorably polled out S. 748, and the full 
Committee considered the bill at a business meeting on October 19, 
2011. Senator Akaka offered an amendment, which made several 
minor changes to the legislation !5° and which was agreed to by 
voice vote. The bill, as amended, was ordered reported favorably by 
voice vote. Members present for both votes were Senators Lieber- 
man, Akaka, Carper, Pryor, McCaskill, Begich, Collins, Brown, 
Johnson, and Moran. 


IV. SECTION-BY-SECTION ANALYSIS 


Section 1—Short Title 


This section titles the bill as the “Whistleblower Protection En- 
hancement Act of 2012.” 


TITLE I—PROTECTION OF CERTAIN DISCLOSURES OF INFORMATION BY 
FEDERAL EMPLOYEES 


Section 101—Clarification of Disclosures Covered 


The protections of the WPA become applicable when a covered 
employee or applicant makes a protected disclosure. The WPA for- 
bids taking, failing to take, or threatening to take or fail to take, 
a personnel action against an employee or applicant because of a 
protected disclosure, and the individual making a protected disclo- 
sure is provided redress if such a personnel action does occur. Sec- 
tion 101 of the legislation makes several amendments to the WPA 
to overturn decisions narrowing the scope of protected disclosures 
and reaffirms congressional intent that the law covers whistle- 
blowing of any disclosure of the covered forms of wrongdoing. 

Section 101(a) underscores the breadth of the WPA’s protections 
by changing the term “a violation” to the term “any violation” in 
two places in 5 U.S.C. § 2302(b)(8), which is a provision of the WPA 
stating the kinds of wrongdoing that may be the subject of a pro- 
tected disclosure. 

Section 101(b) makes clear that “any disclosure” means “any dis- 
closure” by specifically stating that a disclosure does not lose pro- 
tection because: the disclosure was made to a person, including a 
supervisor, who participated in the wrongdoing disclosed; the dis- 
closure revealed information that had previously been disclosed; of 
the employee’s or applicant’s motive for making the disclosure; the 
disclosure was made while the employee was off duty; or of the 
amount of time which has passed since the occurrence of the events 
described in the disclosure. Section 101(b) also clarifies that a dis- 
closure is not excluded from protection because it was made during 
the employee’s normal course of duties, providing the employee is 


150 The changes made by the amendment include: (1) in the anti-gag provision, requiring non- 
disclosure orders to include a general reference to the kinds of statutes and Executive Orders 
that establish employees’ rights and obligations, instead of requiring nondisclosure orders to 
state a specific list of statutes and Executive Orders that was set forth in the original bill; (2) 
extending the time period for the Government Accountability Office to complete its report on 
the implementation of the Act from 40 to 48 months; (3) requiring that certain complaints aris- 
ing out of intelligence units within the Defense Department be sent to the Secretary of Defense 
in addition to the DNI; (4) requiring the DNI to consult with the Secretary of Defense in pre- 
scribing regulations against whistleblower retaliation in the intelligence community; and (5) re- 
quiring that, within the appellate review board that will hear security clearance appeals, the 
special subpanel drawn from the intelligence community to hear cases arising from the intel- 
ligence community shall include the new Inspector General of the Intelligence Community and 
the Department of Defense IG. 
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able to show reprisal—in other words, that the personnel action 
was taken with an improper, retaliatory motive, not simply “be- 
cause of” the disclosure without demonstrating the motive for the 
action. Section 101(b) also makes technical and conforming amend- 
ments. 


Section 102—Definitional Amendments 


This section clarifies the definition of “disclosure” to mean a for- 
mal or informal communication or transmission, but not to include 
a communication concerning legitimate policy decisions that law- 
fully exercise discretionary agency authority unless the employee 
reasonably believes the disclosure evidences a violation of any law, 
rule, or regulation; gross mismanagement; a gross waste of funds; 
an abuse of authority; or a substantial and specific danger to public 
health or safety. 


Section 103—Rebuttable Presumption 


This section provides that any presumption relating to an em- 
ployee whose conduct is the subject of a whistleblower disclosure 
may be rebutted with substantial evidence, in order to ensure that 
no court will again require “irrefragable proof,” as the court did in 
Lachance v. White, discussed above. This section also codifies the 
objective test for reasonable belief, which the United States Court 
of Appeals for the Federal Circuit established in Lachance v. White. 
Specifically, this section provides that a determination as to wheth- 
er an employee has the requisite reasonable belief about the dis- 
closed information will be made by determining whether “a disin- 
terested observer with knowledge of the essential facts known to 
and readily ascertainable by the employee could reasonably con- 
clude that the actions of the Government evidence such violation, 
mismanagement, waste, abuse, or danger.” 


Section 104—Personnel Actions and Prohibited Personnel Practices 


The WPA generally forbids the taking of a “personnel action” 
against a covered employee because of a protected disclosure. The 
term “personnel action” is defined in 5 U.S.C. §2302(a)(2)(A) to in- 
clude a number of significant employment-related actions, such as 
promotions, demotions, reassignments, pay decisions, as well as 
any other significant change in duties, responsibilities, or working 
conditions. Section 104(a) of the legislation adds implementing or 
enforcing a nondisclosure policy, form, or agreement to the defini- 
tion of “personnel action” under 5 U.S.C. § 2302(a)(2)(A) . 

Section 104(6) makes it a prohibited personnel practice under 5 
U.S.C. §2302(b) for an agency to implement or enforce any non- 
disclosure policy, form, or agreement that fails to contain language 
specified in the legislation preserving employee obligations, rights, 
and liabilities created by existing statute or Executive Order relat- 
ing to disclosure of information. As discussed above, the amend- 
ment adopted by the Committee substitutes a general cross ref- 
erence to the employee rights and obligations under existing stat- 
ute and Executive Orders for the specific list of statutes and Execu- 
tive Orders. Section 104(b), as reported, also requires agencies 
using any nondisclosure policy, form, or agreement to post this lan- 
guage on their websites, accompanied by a list of controlling Execu- 
tive Orders and statutory provisions. Section 104(b) further pro- 


43 


vides that it shall not be a prohibited personnel practice to enforce 
a non-disclosure policy, form, or agreement in effect before the date 
of enactment with respect to a current employee, providing the 
agency gives the employee notice of the required statement, and 
with respect to a former employee, providing the public notice re- 
quirement is met. 

Section 104(c) provides that corrective action awarded to whistle- 
blowers under 5 U.S.C. §§ 1214 and 1221(g) may include damages, 
fees, and costs incurred due to an agency investigation of the em- 
ployee that was commenced, expanded, or extended in retaliation 
for engaging in protected whistleblowing. The section does not ad- 
dress the circumstances under which a retaliatory investigation 
may be a prohibited personnel practice, thereby leaving the holding 
of Russell v. Department of Justice 151 (discussed, above, under the 
topic “Penalties for retaliatory investigations”) as the governing law. 


Section 105—Exclusion of Agencies by the President 


This section amends 5 U.S.C. § 2302(a)(2)(C) by adding the ODNI 
and the National Reconnaissance Office to the list of intelligence 
community entities excluded from WPA coverage. This section also 
states that, when the President exercises his authority to remove 
an agency from WPA coverage because the agency’s principal func- 
tion is foreign intelligence or counterintelligence, a whistleblower 
at the agency cannot be deprived of coverage under the WPA un- 
less the removal of the agency occurred before the agency took a 
personnel action against the whistleblower. 


Section 106—Disciplinary Action 


This section amends 5 U.S.C. §1215(a)(3), which governs OSC 
actions to impose discipline on those who commit a prohibited per- 
sonnel practice; violate another law, rule, or regulation under the 
OSC’s jurisdiction; or knowingly and willfully refused or failed to 
comply with an MSPB order. Specifically, this section modifies the 
standard of proof OSC must meet to prevail. Under the amend- 
ment, the OSC must demonstrate to the MSPB that the whistle- 
blower’s protected disclosure was a “significant motivating factor” 
in an agency’s decision to take the adverse action, even if other fac- 
tors also motivated the decision. Current law requires the OSC to 
demonstrate that an adverse personnel action would not have oc- 
curred “but for” the whistleblower’s protected activity. Section 106 
also amends 5 U.S.C. §1215(a)(3) to allow the Board to impose a 
combination of the types of disciplinary action authorized under the 
statute. The current statute allows the Board to impose any of the 
types of disciplinary action individually, but not a combination of 
more than one type. 


Section 107—Remedies 


This section requires that, in disciplinary actions brought by 
OSC, the agency where the prevailing party was employed or had 
applied for employment at the time of the events giving rise to the 
case would reimburse any attorney’s fees awarded. Current law im- 
poses the burden on the OSC. Section 107 also permits corrective 


15176 M.S.P.R. 317, 323-25 (1997). 
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action awarded to whistleblowers to include reasonable and fore- 
seeable compensatory damages. 


Section 108—Judicial Review 


Section 108(a) amends 5 U.S.C. §7703(b) to suspend the exclu- 
sive jurisdiction of the U.S. Court of Appeals for the Federal Cir- 
cuit over whistleblower appeals from the MSPB for a period of five 
years, allowing petitions for review to be filed either in the Federal 
Circuit or in any other federal circuit court of competent jurisdic- 
tion during this five-year period. 

Section 108(b) amends 5 U.S.C. §$7703(d) to conform OPM’s au- 
thority to file petitions for review of the MSPB’s orders interpreting 
civil service laws, during the five-year period in which the Federal 
Circuit’s exclusive jurisdiction is suspended, so that OPM could 
seek review of WPA cases in the Court of Appeals for the Federal 
Circuit or any other competent court of appeals, rather than exclu- 
sively in the Federal Circuit. 


Section 109—Prohibited Personnel Practices Affecting the Transpor- 
tation Security Administration 


This section adds a new 5 U.S.C. § 2304, stating that employees 
of the TSA are covered by 5 U.S.C. § 2302(b)(1), (8), and (9). These 
provisions offer full WPA rights as well as protections against cer- 
tain other prohibited personnel practices, including discrimination 
under the Civil Rights Act of 1964, the Age Discrimination in Em- 
ployment Act of 1967, and the Rehabilitation Act of 1973. Nothing 
in the new section 2304 would affect any rights to which an indi- 
vidual is otherwise entitled under the law. 


Section 110—Disclosure of Censorship Related to Research, Anal- 
ysis, or Technical Information 


This section clarifies that an employee is protected from reprisal 
under the WPA for disclosing information that an employee reason- 
ably believes is evidence of censorship related to research, analysis, 
or technical information that is or will cause gross government 
waste or mismanagement, an abuse of authority, a substantial and 
specific danger to public health or safety, or any violation of law. 


Section 111—Clarification of Whistleblower Rights for Critical In- 
frastructure Information 


To encourage non-federal owners and operators of critical infra- 
structure to voluntarily submit certain security-related information 
regarding critical infrastructure to the Department of Homeland 
Security, section 214 of the Homeland Security Act (HSA) (6 U.S.C. 
§ 133) exempts such information from disclosure under the Free- 
dom of Information Act (5 U.S.C. §552) and makes it a crime for 
a federal employee to wrongfully disclose such information. Section 
111 of this legislation amends section 214(c) of the HSA (6 U.S.C. 
§ 133(c)) to clarify that, when an employee or applicant covered by 
the WPA obtains information in a manner not covered by the crit- 
ical infrastructure information program under the HSA, disclosure 
by the employee or applicant of that independently obtained infor- 
mation may be a protected disclosure under the WPA (5 U.S.C. 
§ 2302(b)(8)) without risk of criminal penalties, even if the same in- 
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formation was also voluntarily submitted to DHS under the crit- 
ical-infrastructure protection program. 


Section 112—Advising Employees of Rights 


This section amends 5 U.S.C. §2302(c) to require agencies, as 
part of their education requirements with respect to employees’ 
rights and protections, to inform employees how to lawfully make 
a protected disclosure of classified information to the Special Coun- 
sel, an Inspector General, Congress, or any other designated agen- 
cy official authorized to receive classified information. 


Section 113—Special Counsel Amicus Curiae Appearance 


This section amends 5 U.S.C. §1212 to strengthen OSC’s ability 
to protect whistleblowers and the integrity of the WPA, by author- 
izing OSC to appear as amicus curiae in any civil action brought 
in a court of the United States in connection with the WPA. 


Section 114—Scope of Due Process 


This section amends 5 U.S.C. §§ 1214(b)(4)(B)Gi) and 1221(e)(2) 
to specify that an agency may present its defense to a whistle- 
blower case only after the whistleblower has first made a prima 
facie showing that a protected disclosure was a contributing factor 
in the personnel action. 


Section 115—Nondisclosure Policies, Forms, and Agreements 


Section 115(a) requires all federal nondisclosure policies, forms, 
and agreements to contain specified language preserving employee 
obligations, rights, and liabilities created by existing statute and 
Executive Order with respect to disclosure of information. Section 
115(a) also requires agencies to post this language on their 
websites, accompanied by a list of controlling statutory provisions 
and Executive Orders. Nondisclosure policies, forms, and agree- 
ments without that statement may not be implemented or enforced 
in a manner inconsistent with the specified statement of rights. Ad- 
ditionally, it is not a prohibited personnel practice to enforce non- 
disclosure policies, forms, and agreements in effect before the date 
of enactment with respect to current employees if the agency pro- 
vides the employees notice of the statement, and with respect to 
former employees if the agency posts notice of the statement on the 
agency website. (As discussed above, section 104(b) of the bill 
would generally make it a prohibited personnel practice to imple- 
ment or enforce a nonconforming federal nondisclosure policy.) 

Section 115(b) provides that a nondisclosure policy, form, or 
agreement for a person who is not a federal employee, but is con- 
nected with the conduct of intelligence or intelligence-related activ- 
ity, shall contain appropriate provisions that require nondisclosure 
of classified information and make clear that the forms do not bar 
disclosures to Congress or to an authorized official that are essen- 
tial to reporting a substantial violation of law. Of course, reporting 
a substantial violation of law is but one example where disclosure 
of classified information to Congress may be appropriate. Section 
115(b) provides a minimum standard for any nondisclosure policy, 
form, or agreement for a person who is not a federal person, and 
this minimum requirement should not be construed to imply that 
such nondisclosure policy, form, or agreement may not provide fur- 
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ther information, consistent with the minimum requirement, about 
additional protections that may apply. 


Section 116—Reporting Requirements 


This section requires the GAO to report to the Committee on 
Homeland Security and Governmental Affairs of the Senate and 
the Committee on Oversight and Government Reform of the House 
of Representatives on the implementation of this Act within 48 
months, including an analysis of the number of cases filed with the 
MSPB under the WPA, their disposition, and the impact the proc- 
ess has on the MSPB and the Federal court system. The section 
also requires the MSPB to report on the number and outcome of 
WPA cases annually. In addition to WPA cases, these reports must 
also cover cases filed under 5 U.S.C. §2302(b)(9), which makes it 
a prohibited personnel practice for an agency to take a personnel 
action in retaliation against an employee for exercising appeal or 
grievance rights, assisting another individual in exercising such 
rights, cooperating with an IG or the Special Counsel, or refusing 
to violate a law. 


Section 117—Alternative Review 


Section 117(a) amends 5 U.S.C. §1221 to allow certain whistle- 
blower and similar cases to be elevated to federal district court. 
Under the new provisions, an employee, former employee, or appli- 
cant who is before the MSPB to seek corrective action under 5 
U.S.C. §1221(a) or to appeal an adverse action under 5 U.S.C. 
§7701(a), and whose claim is based on alleged retaliation for either 
a protected disclosure under 5 U.S.C. §2302(b)(8), making a whis- 
tleblower-protection claim protected under § 2302(b)(9)(A), or an ex- 
ercise of other rights protected under 5 U.S.C. § 2302(b)(9)(B), (C), 
or (D),152 may file an action for de novo review in district court if 
several additional conditions are satisfied. The individual may file 
only if the alleged retaliation consisted of a major personnel action 
covered under 5 U.S.C. §§$ 7512 or 7542 (a removal from the civil 
service, a demotion, a suspension for more than 14 days, or a fur- 
lough of 30 days or less), and only if either—() no final order or 
decision is issued by the MSPB within 270 days after a request or 
appeal was submitted to the MSPB, or (ii) the MSPB certifies, 
upon motion from the employee, that the claim would survive a 
motion to dismiss and that any one of the following is true: the 
Board is not likely to dispose of the case within 270 days, or the 
case consists of multiple claims, requires complex or extensive dis- 
covery, arises out of the same set of facts as a civil action pending 
in a federal court, or involves a novel question of law. 

A motion for certification may be submitted to the MSPB within 
30 days after the original request or appeal, and the MSPB must 
rule on the motion within 90 days, and not later than 15 days be- 
fore issuing a final decision on the merits of the case. If a whistle- 


152 As noted above, 5 U.S.C. § 2302(b)(9) makes it a prohibited personnel practice for an agen- 
cy to take a personnel action against an employee in retaliation for exercising certain appeal 
or grievance rights, for assisting another individual in exercising such rights, for cooperating 
with an IG or the Special Counsel, or for refusing to violate a law. Under the amendments made 
by section 117(a) of the bill, an employee may seek de novo review when the employee claims 
under § 2302(b)(9)(A) to have suffered retaliation for having sought a remedy for a whistleblower 
violation under § 2302(b)(8), but not when the employee claims to have suffered retaliation for 
trying to remedy a violation of any other law. 
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blower claim goes to district court under this provision, the MSPB 
must stay any other claims that arise out of the same set of opera- 
ave facts until completion of the district court action and any ap- 
peals. 

Section 117(a) also provides that, in cases removed to district 
court, the agency may prevail if it demonstrates by a preponder- 
ance of the evidence (rather than by clear and convincing evidence, 
which is the standard used within the MSPB process) that it would 
have taken the same personnel action in the absence of a protected 
disclosure or other protected activity. Section 117(a) also states 
that the Special Counsel may not represent the employee in district 
court. At the request of either party, the case shall be tried with 
a jury. The court may award damages, attorney’s fees, and costs, 
but not punitive damages, and compensatory damages may not ex- 
ceed $300,000. An appeal from a final decision of a district court 
can be taken to either the Court of Appeals for Federal Circuit or 
the Court of Appeals for the circuit in which the district court sits. 

Section 117(6) provides that the provisions of section 117(a) are 
subject to a five-year sunset. Any claim pending before the MSPB 
on the last day of the five-year period shall continue to be subject 
to the provisions of section 117(a). 


Section 118—Merit Systems Protection Board Summary Judgment 


Section 118(a) amends 5 U.S.C. §1204(b) to authorize the MSPB 
to consider and grant summary judgment motions in WPA cases in- 
volving major personnel actions when the MSPB or an administra- 
tive law judge determines that there is no genuine issue as to any 
material fact and that the moving party is entitled to judgment as 
a matter of law. 

Section 118(b) provides that the MSPB’s summary judgment au- 
thority is subject to a five-year sunset. The MSPB would maintain 
summary judgment authority for those claims pending, but not yet 
resolved, at the time of the sunset. 


Section 119—Disclosures of Classified Information 


This section amends 5 U.S.C. § 2302(b)(8) and section 8H of the 
Inspector General Act of 1978 (5 U.S.C. App.) to provide that em- 
ployees protected under the WPA may make protected disclosures 
of classified information under the procedures set forth for dis- 
closing classified information under the ICWPA. These protections 
do not in any way limit the right to communicate with Congress 
under the Lloyd-LaFollette Act, codified in 5 U.S.C. § 7211, or other 
provisions of law. 


Section 120—Whistleblower Protection Ombudsman 


This section amends section 3 of the Inspector General Act of 
1978 (5 U.S.C. App.) to create a five-year pilot program to require 
that each agency IG designate a Whistleblower Protection Ombuds- 
man. The Ombudsman would educate agency employees about pro- 
hibitions on retaliation, and rights and remedies against retalia- 
tion, for protected disclosures. The Ombudsman would not act as 
a legal representative, agent, or advocate of the employee or former 
employee. Agencies that are elements of the intelligence commu- 
nity—as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. §401a(4)) or whose principal function is the conduct of 
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foreign intelligence and counter intelligence activities, as deter- 
mined by the President—are not subject to this requirement. 


TITLE II—INTELLIGENCE COMMUNITY WHISTLEBLOWER PROTECTIONS 


Section 201—Protection of Intelligence Community Whistleblowers 


This section adds a new 5 U.S.C. §2303A, modeled on the cur- 
rent protections for FBI employees in 5 U.S.C. § 2303. The new 
section would prohibit a personnel action against an intelligence 
community employee as a reprisal for making a protected whistle- 
blower disclosure to the DNI, the head of the employing agency, or 
an employee designated by the DNI or the agency head for such 
purpose. The President would be directed to provide for enforce- 
ment of this section. To establish the scope of protection, the sec- 
tion defines the term “intelligence community element” to mean 
the CIA, the Defense Intelligence Agency, the National Geospatial- 
Intelligence Agency, the National Security Agency, the ODNI, the 
National Reconnaissance Office, and any executive agency or unit 
thereof determined by the President under 5 S.C. 
§ 2302(a)(2)(C)Gi) to have as its principal function the conduct of 
foreign intelligence or counterintelligence activities. The term “in- 
telligence community element,” for the purposes of this section, 
does not include the FBI, which is already subject to the similar 
provisions of 5 U.S.C. § 2303, and the new section 2303A also states 
that it should not be construed to affect rights of FBI employees 
under existing provisions of § 2303. 


Section 202—Review of Security Clearance or Access Determinations 


Section 202(a) amends section 3001(b) of the Intelligence Reform 
and Terrorism Prevention Act of 2004 (50 U.S.C. § 435b) to require 
the promulgation within 180 days of policies and procedures to 
allow appeals of adverse security clearance and access determina- 
tions. The section directs that employees, to the extent practicable, 
should be allowed to retain government employment while such an 
appeal is pending. Section 202(a) also requires the policies and pro- 
cedures to include due process protections comparable to those per- 
taining to WPA violations, including: an independent and impartial 
fact-finder; notice and the opportunity to be heard, with the oppor- 
tunity to present relevant evidence and witness testimony; the 
right to be represented by counsel; a decision based on the record 
that is developed; and a decision within 180 days unless the em- 
ployee or former employee and the agency agree to an extension, 
or unless the impartial fact-finder determines in writing that a 
greater time period is needed in the interest of fairness or national 
security. Classified information could be used in the process, in a 
manner consistent with national security, including through ex 
parte submissions if the agency determines that national security 
interests so warrant. The employee or former employee would have 
no right to compel the production of classified information except 
as necessary to establish that he or she made a protected disclo- 
sure. 

Section 202(6) adds a new subsection (j) at the end of section 
3001 of the Intelligence Reform and Terrorism Prevention Act of 
2004 (50 U.S.C. §485b) to prohibit any personnel action against 
employees with respect to their security clearance or access deter- 
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mination because of a protected disclosure. (An “access determina- 
tion,” as defined in section 202(c) and discussed below, is a deter- 
mination whether an individual has access to classified informa- 
tion.) This section protects disclosures that an employee makes to 
the DNI (or designee), to the head of the employing agency (or des- 
ignee), or to the IG of an agency if the employee reasonably be- 
lieves that the disclosed information evidences the type of wrong- 
doing that may be the subject of disclosures protected under the 
WPA. In addition, this section protects any communication that the 
employee makes in compliance with one of the processes under the 
ICWPA (either the process for CIA employees or the process for 
certain other employees in the intelligence community) or the simi- 
lar process under the FY10 IAA.153 

The provision further forbids taking an adverse security clear- 
ance decision because someone: (1) exercises an appeal, complaint, 
or grievance right; (2) testifies for or otherwise assists any indi- 
vidual in the exercise of their whistleblower rights; or (3) cooper- 
ates with, or discloses information to, an IG, provided that the em- 
ployee or applicant does not unlawfully disclose classified informa- 
tion. 

The amendment made by section 202(b) further establishes that 
an individual who believes that he or she has been subjected to 
prohibited reprisal may appeal that decision within 90 days, but 
may not appeal the suspension of a security clearance or access de- 
termination for purposes of conducting an investigation, if that sus- 
pension does not last longer than one year (or a longer period in 
accordance with agency certification that the longer period is need- 
ed to prevent imminent harm to the national security). If whistle- 
blower retaliation is found, the agency would be required to take 
corrective action, which would include reasonable attorney’s fees 
and any other reasonable costs incurred, and could include back 
pay and related benefits, travel expenses, and compensatory dam- 
ages not to exceed $300,000. Corrective action shall not be ordered 
if the agency demonstrates by a preponderance of the evidence 
(rather than by clear and convincing evidence, which is the stand- 
ard for WPA cases) that it would have taken the same personnel 
action absent the disclosure, giving the utmost deference to the 
agency’s assessment of the particular threat to United States na- 
tional security interests. 

Section 202(b) would also permit an employee or former em- 
ployee to appeal the agency’s decision within 60 days to the appel- 
late review board that is established within the ODNI under sec- 
tion 204 of S. 743. The appellate review board must, in consulta- 
tion with the Attorney General, the DNI, and the Secretary of De- 
fense, develop and implement policies and procedures for adjudi- 
cating such appeals, and the DNI and Secretary of Defense would 
jointly approve any rules, regulations, or guidance issued by the 
board concerning the use or handling of classified information. The 
board’s review would be de novo based on the complete agency 
record, and any portions of the record that were submitted ex parte 
shall remain ex parte during the appeal. The review board would 
not be permitted to hear witnesses or admit additional evidence, 


153 Section 8H of the Inspector General Act of 1978 (5 U.S.C. App.); 50 U.S.C. §403q; 50 
U.S.C. § 403-8h(k)(5). 
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and if the board determines that further fact-finding is necessary, 
it would remand to the agency for additional proceedings. 

If the appellate review board finds that an adverse security clear- 
ance or access determination violated this section, the board would 
order the agency to take corrective action to return the individual, 
as nearly as practicable and reasonable, to the position the indi- 
vidual would have held had the violation not occurred. Corrective 
action would also include reasonable attorney’s fees and any other 
reasonable costs incurred, and could include back pay and related 
benefits, travel expenses, and compensatory damages not to exceed 
$300,000. Corrective action must be taken within 90 days, unless 
the DNI, Secretary of Defense, or Secretary of Energy determines 
that doing so would endanger national security. The board would 
separately determine whether reinstituting the security clearance 
or access determination is clearly consistent with national security, 
with any doubt resolved in favor of national security. It could rec- 
ommend, but not order, the reinstatement of the security clearance 
or access determination, as well as the reinstatement of a former 
employee. The board also could order that the former employee be 
treated as though the employee were transferring from the most re- 
cent position held when seeking other positions within the execu- 
tive branch. The board would be required to notify Congress of its 
orders, as would an agency that does not follow the board’s rec- 
ommendation to reinstate a clearance. This section does not au- 
thorize either judicial review or a private cause of action. 

Section 202(c) further amends section 3001 of the Intelligence Re- 
form and Terrorism Prevention Act of 2004 (50 U.S.C. §485b) to 
add a definition of the term “access determination,” which will 
mean a determination whether an employee is eligible for access to 
classified information in accordance with Executive Order 12968, 
Executive Order 10865, or any successor of those executive orders 
and possesses the need to know under those orders. 

Section 202(d) states that nothing in section 3001 of the Intel- 
ligence Reform and Terrorism Prevention Act of 2004 (50 U.S.C. 
§435b), as amended by this section, shall be construed to require 
the repeal or replacement of agency appeal procedures imple- 
menting Executive Order 12968 and Executive Order 10865, or any 
successor of those executive orders, that meet the requirements of 
Section 3001 of the Intelligence Reform and Terrorism Prevention 
Act of 2004, as amended by this section. These Executive Orders 
govern access to and safeguarding classified information. 


Section 203—Revisions Relating to the Intelligence Community 
Whistleblower Act 


This section amends section 8H of the Inspector General Act of 
1978 and section 17(d)(5) of the Central Intelligence Agency Act of 
1949 (50 U.S.C. §403q), both of which were originally enacted by 
the ICWPA, to provide that, if an agency head determines that 
handling a disclosure under these procedures would create a con- 
flict of interest, the agency head must notify the IG, who would 
then make the transmission to the DNI and, if the establishment 
is within the Department of Defense, to the Secretary of Defense. 
Each recipient of the IG’s transmission would consult with the 
members of the appellate review board established by this bill re- 
garding all transmissions. The amendments made by section 203 
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also permit individuals who submit a complaint or information to 
an IG under the ICWPA to notify a member of Congress or congres- 
sional staff member of that submission, and the date on which the 
submission was made. 


Section 204—Regulations; Reporting Requirements; Nonapplica- 
bility to Certain Terminations 


Section 204(a) defines the term “congressional oversight commit- 
tees” to mean the Committee on Homeland Security and Govern- 
mental Affairs of the Senate, the Select Committee on Intelligence 
of the Senate, the Committee on Oversight and Government Re- 
form of the House of Representatives, and the Permanent Select 
Committee on Intelligence of the House of Representatives. Section 
204(a) also defines the term “intelligence community element,” to 
mean the CIA, the Defense Intelligence Agency, the National 
Geospatial-Intelligence Agency, the National Security Agency, the 
ODNI, the National Reconnaissance Office, and any executive 
agency or unit thereof determined by the President under 5 U.S.C. 
§ 2302(a)(2)(C)Gi), to have as its principal function the conduct of 
foreign intelligence or counterintelligence activities. The term “in- 
telligence community element,” for the purposes of this section, 
does not include the FBI. This is the same definition of “intel- 
ligence community element” as is included in the amendment made 
by section 201 of this bill for the purposes of the intelligence com- 
munity whistleblower protections created by that section. 

Section 204(6) requires the DNI, in consultation with the Sec- 
retary of Defense, to prescribe regulations to ensure that personnel 
actions will not be taken against intelligence community employees 
as reprisal for making a disclosure that is protected under 5 U.S.C. 
§ 2302A, which is the intelligence community whistleblower provi- 
sion enacted by section 201 of this bill. 

Section 204(b) also requires the DNI, in consultation with the 
Secretary of Defense, the Attorney General, and the heads of ap- 
propriate agencies, to establish the appellate review board to hear 
whistleblower appeals related to security clearance determinations 
under the amendments made by section 202(b) of this bill. The ap- 
pellate review board would include a subpanel composed of intel- 
ligence community elements and inspectors general from intel- 
ligence community elements, including the Inspector General of the 
Intelligence Community and of the Department of Defense, to hear 
cases that arise in elements of the intelligence community. 

Section 204(c) requires the DNI, not later than two years after 
the date of enactment, to submit a report on the status of the im- 
plementation of the regulations to the congressional oversight com- 
mittees. 

Section 204(d) provides that the protections of intelligence com- 
munity whistleblowers established under section 201 of this bill 
and the protection from security clearance retaliation established 
under section 202 of this bill would not apply to security clearance 
determinations if the affected employee is concurrently terminated 
under any of several specific authorities listed in the bill. Under 
these listed authorities, considered together with conditions stated 
in the bill, an employee could not assert whistleblower rights to 
challenge an adverse security clearance determination if the em- 
ployee is concurrently, personally terminated by the Secretary of 
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Defense, the DNI, the CIA Director, or the head of any other agen- 
cy who determines that termination is in the interest of the United 
States and that summary termination is necessary because the pro- 
cedures under other provisions of law cannot be followed consistent 
with national security, and who promptly notifies Congress of the 
termination. 154 


TITLE III—SAVINGS CLAUSE; EFFECTIVE DATE 


Section 301—Savings Clause 


This section provides a savings clause stating that the legislation 
shall not be construed to imply any limitation on any protections 
afforded by any other provisions of law to employees and appli- 
cants. 


Section 302—Effective Date 


This section states the Act would take effect 30 days after the 
date of enactment. The Committee expects and intends that the 
Act’s provisions shall be applied in OSC, MSPB, and judicial pro- 
ceedings initiated by or on behalf of a whistleblower and pending 
on or after that effective date. Such application is expected and ap- 
propriate because the legislation generally corrects erroneous deci- 
sions by the MSPB and the courts; removes and compensates for 
burdens that were wrongfully imposed on individual whistleblowers 
exercising their rights in the public interest; and improves the 
rules of administrative and judicial procedure and jurisdiction ap- 
plicable to the vindication of whistleblowers’ rights. 


V. ESTIMATED COST OF LEGISLATION 


FEBRUARY 1, 2012. 
Hon. JOSEPH I. LIEBERMAN, 
Chairman, Committee on Homeland Security and Governmental Af- 
fairs, U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre- 
pared the enclosed cost estimate for S. 743, the Whistleblower Pro- 
tection Enhancement Act of 2011. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Matthew Pickford. 

Sincerely, 
DOUGLAS W. ELMENDORF. 

Enclosure. 


S. 743—Whistleblower Protection Enhancement Act of 2011 


Summary: S. 743 would amend the Whistleblower Protection Act 
(WPA) to clarify current law and extend new legal protections to 
federal employees who report abuse, fraud, and waste related to 
government activities (such individuals are known as whistle- 
blowers). The legislation also would affect activities of the Merit 
Systems Protection Board (MSPB) and the Office of Special Coun- 


154 These authorities listed in the bill authorizing summary termination are: 10 U.S.C. § 1609, 
granting authority to the Secretary of Defense; section 102A(m) of the National Security Act of 
1947 (50 U.S.C. §403-1(m)), granting authority to the DNI; section 104A(e) of the National Se- 
curity Act of 1947 (50 U.S.C. § 403—4a(e)), granting authority to the CIA Director; and 5 U.S.C. 
§ 7532, granting authority to any other agency head. 
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sel (OSC). Finally, it would establish an oversight board within the 
intelligence community to review whistleblower claims. 

CBO estimates that implementing S. 743 would cost $24 million 
over the 2012-2017 period, assuming appropriation of the nec- 
essary amounts for awards to whistleblowers and additional admin- 
istrative costs. Enacting the bill would not affect direct spending or 
revenues; therefore, pay-as-you-go procedures do not apply. 

S. 743 contains no intergovernmental or private-sector mandates 
as defined in the Unfunded Mandates Reform Act (UMRA) and 
would not affect the budgets of state, local, or tribal governments. 

Estimated cost to the federal government: The estimated budg- 
etary impact of S. 743 is shown in the following table. The costs 
of this legislation primarily fall within budget functions 800 (gen- 
eral government) and 050 (national defense), as well as all other 
budget functions that include federal salaries and expenses. 


By fiscal year, in millions of dollars— 


2012 2013 2014 2015 2016 2017 


CHANGES IN SPENDING SUBJECT TO APPROPRIATION 


Cost of Corrective Actions: 

Estimated Authorization Level .............. 1 1 1 1 1 5 
Estimated Outlays ou... * 1 1 1 1 1 5 
Intelligence Community Whistleblower 

Protection Board: 
Estimated Authorization Level .............. * 1 1 1 1 1 H) 
Estimated Outlays... * 1 1 1 1 1 5 
MSPB and OSC: 


Estimated Authorization Level .. i 2 2 2 2 2 10 
Estimated Outlays... = 2 2 2 2 2 10 
Other Provisions: 
Estimated Authorization Level .............. 5 3 1 * i . 4 
Estimated Outlays... ie 3 1 # * 2 4 
Total Changes: 
Estimated Authorization Level ..... e 7 5 4 4 4 24 
Estimated Outlays oo... = 7 5 4 4 4 24 


Mites: Hate - seo ae Protection Board; OSC = Office of Special Counsel. 

Basis of the estimate: For this estimate, CBO assumes that the 
bill will be enacted in fiscal year 2012, that the necessary amounts 
will be made available from appropriated funds, and that spending 
will follow historical patterns for similar programs. 

Under current law, the OSC investigates complaints regarding 
reprisals against federal employees who inform authorities of fraud 
or other improprieties in the operation of federal programs. The 
OSC orders corrective action (such as job restoration, back pay, and 
reimbursement of attorneys’ fees and medical costs) for valid com- 
plaints. If agencies fail to take corrective actions, the OSC or the 
employee can pursue a case through the MSPB for resolution. 
Whistleblower cases may also be reviewed by the U.S. Court of 
Appeals. 


COST OF CORRECTIVE ACTIONS 


When settling an employment dispute between the federal gov- 
ernment and an employee regarding prohibited personnel practices, 
federal agencies are required to pay for an employee’s attorney, any 
retroactive salary payments, and any travel and medical costs asso- 
ciated with the claim. 
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S. 743 would expand legal protections for whistleblowers and ex- 
tend protections to passenger and baggage screeners working for 
the Transportation Security Administration and all federal employ- 
ees working primarily on scientific research. The bill would author- 
ize monetary awards to federal employees who suffered retaliation 
by their agency of up to $300,000. In addition, the legislation would 
allow access to jury trials and would remove the exclusive jurisdic- 
tion of the U.S. Court of Appeals over whistleblower appeals. 

According to the MSPB and OSC, approximately 450 whistle- 
blower cases and around 2,000 complaints about prohibited per- 
sonnel practices (including engaging in reprisals against whistle- 
blowers) are filed against the federal government each year. CBO 
is unaware of comprehensive information on the current costs of 
corrective actions related to those cases. Damage awards depend on 
the particular circumstances of each case. Settlement amounts for 
whistleblowers have been as high as $1 million, while the average 
settlement is around $18,000 (most corrective action is nonmone- 
tary, for example, amending performance appraisals). In addition, 
the Government Accountability Office has reported that about $15 
million is spent annually (from the Treasury's Judgment Fund) on 
equal employment opportunity and whistleblower cases. While it is 
uncertain how often damages would be awarded in such whistle- 
blower situations, CBO expects that increasing the number of cov- 
ered employees and legal protections under the bill would increase 
costs for such awards by about $1 million each year. 


INTELLIGENCE COMMUNITY WHISTLEBLOWER PROTECTION BOARD 


Section 204 would require the Director of National Intelligence, 
in consultation with the Secretary of Defense and the Attorney 
General, to establish an appellate review board. That board would 
adjudicate appeals from employees who believe that they have been 
denied security clearances or other types of authorizations to access 
restricted information in retaliation for revealing certain types of 
misconduct. Based on information from the Office of the Director 
of National Intelligence about the staffing needs for similar activi- 
ties, CBO estimates that implementing this provision would cost $1 
million annually. 


MSBP AND OSC 


CBO expects that enacting the bill would increase the workload 
of the MSPB and the OSC. For fiscal year 2012, the MSPB received 
an appropriation of $40 million, and the OSC received $19 million. 
Based on information from those agencies, we estimate that when 
the legislation was fully implemented, those offices would spend 
about $2 million a year to hire additional professional and adminis- 
trative staff to handle additional cases. 


OTHER PROVISIONS 


S. 748 would require the Government Accountability Office to 
prepare two reports on whistleblowers. In addition, agencies would 
be required to make changes to their whistleblower training and 
nondisclosure policies governmentwide. Based on information from 
federal agencies on the costs of similar requirements, CBO esti- 
mates that implementing those provisions would cost $4 million 
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over the 2012-2017 period assuming appropriation of the necessary 
amounts. 

Previous CBO estimate: On January 25, 2012, CBO transmitted 
a cost estimate for H.R. 3289, the Platts-Van Hollen Whistleblower 
Protection Enhancement Act of 2011, as ordered reported by the 
House Committee on Oversight and Government Reform on No- 
vember 15, 2011. Both S. 743 and H.R. 3289 would amend the 
Whistleblower Protection Act. Both bills have similar provisions 
and implementation costs, but the costs to implement H.R. 3289 
would be higher primarily because it would impose additional re- 
sponsibilities on Inspectors General. 

Pay-as-you-go considerations: None. 

Intergovernmental and private-sector impact: S. 743 contains no 
intergovernmental or private-sector mandates as defined in UMRA 
and would impose no significant costs on state, local, or tribal gov- 
ernments. 

Estimate prepared by: Federal Costs: Matthew Pickford and 
Jason Wheelock; Impact on State, Local, and Tribal Governments: 
Elizabeth Cove Delisle; Impact on the Private Sector: Paige Piper/ 
Bach. 

Estimate approved by: Theresa Gullo, Deputy Assistant Director 
for Budget Analysis. 


VI. EVALUATION OF REGULATORY IMPACT 


Pursuant to the requirements of paragraph 11(b) of rule XXVI of 
the Standing Rules of the Senate, the Committee has considered 
the regulatory impact of this bill. The Committee agrees with CBO, 
which states that there are no intergovernmental or private-sector 
mandates as defined in the Unfunded Mandates Reform Act and no 
costs on state, local, or tribal governments. The legislation contains 
no other regulatory impact. 


VII. CHANGES IN EXISTING LAW 


In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic and 
existing law, in which no change is proposed, is shown in roman): 
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TITLE 5, UNITED STATES CODE: GOVERNMENT 
ORGANIZATION AND EMPLOYEES 


PART II—CIVIL SERVICE FUNCTIONS AND 
RESPONSIBILITIES 


CHAPTER 12—MERIT SYSTEMS PROTECTION BOARD, 
neers on SPECIAL COUNSEL, AND EMPLOYEE RIGHT 
F ACTION 


Subchapter I—Merit Systems Protection Board 
SEC. 1204. POWERS AND FUNCTIONS OF THE MERIT SYSTEMS PROTEC- 


TION BOARD. 
* * * * * * * 
(b) * * * 
* * * * * * * 


(3) With respect to a request for corrective action based on an 
alleged prohibited personnel practice described in section 
2302(b)(8) or (9(AIW, (BY, (C), or (D) for which the associated 
personnel action is an action covered under section 7512 or 
7542, the Board, any administrative law judge appointed by the 
Board under section 3105 of this title, or any employee of the 
Board designated by the Board may, with respect to any party, 
grant a motion for summary judgment when the Board or the 
administrative law judge determines that there is no genuine 
issue as to any material fact and that the moving party is enti- 
tled to a judgment as a matter of law. 

[(3)]1( Witnesses (whether appearing voluntarily or under 
subpoena) shall be paid the same fee and mileage allowances 
which are paid subpoenaed witnesses in the courts of the 
United States. 


ok *k k k k k ok 


(m)(1) Except as provided in paragraph (2) of this subsection, the 
Board, or an administrative law judge or other employee of the 
Board designated to hear a case arising under section 1215, may 
require payment by the [agency involved] agency where the pre- 
vailing party was employed or had applied for employment at the 
time of the events giving rise to the case of reasonable attorney fees 
incurred by an employee or applicant for employment if the em- 
ployee or applicant is the prevailing party and the Board, adminis- 
trative law judge, or other employee (as the case may be) deter- 
mines that payment by the agency is warranted in the interest of 
justice, including any case in which a prohibited personnel practice 
was engaged in by the agency or any case in which the agency’s 
action was clearly without merit. 


Subchapter II—Office of Special Counsel 


SEC. 1212. POWERS AND FUNCTIONS OF THE OFFICE OF SPECIAL 
COUNSEL. 


k k k k k *k k 


(h)(D) The Special Counsel is authorized to appear as amicus cu- 
riae in any action brought in a court of the United States related 
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to section 2302(b)(8) or (9), or as otherwise authorized by law. In 
any such action, the Special Counsel is authorized to present the 
views of the Special Counsel with respect to compliance with section 
2302(b)(8) or (9) and the impact court decisions would have on the 
enforcement of such provisions of law. 

(2) A court of the United States shall grant the application of the 
Special Counsel to appear in any such action for the purposes de- 
scribed under subsection (a). 

SEC. 1214. INVESTIGATION OF PROHIBITED PERSONNEL PRACTICES; 
CORRECTIVE ACTION. 
(a) *k ok ok 


k *k k *k k k k 


(3) Except in a case in which an employee, former employee, 
or applicant for employment has the right to appeal directly to 
the Merit Systems Protection Board under any law, rule, or 
regulation, any such employee, former employee, or applicant 
shall seek corrective action from the Special Counsel before 
seeking corrective action from the Board. An employee, former 
employee, or applicant for employment may seek corrective ac- 
tion from the Board under section 1221, if such employee, 
former employee, or applicant seeks corrective action for a pro- 
hibited personnel practice described in section 2302(b)(8) or 
ee 2302(b)(9)(A)W, (B), (C), or (D) from the Special Coun- 
sel and— 

(A)(i) the Special Counsel notifies such employee, former 
employee, or applicant that an investigation concerning 
such employee, former employee, or applicant has been ter- 
minated; and 

Gi) no more than 60 days have elapsed since notification 
was provided to such employee, former employee, or appli- 
cant for employment that such investigation was termi- 
nated; or 

(B) 120 days after seeking corrective action from the 
Special Counsel, such employee, former employee, or appli- 
cant has not been notified by the Special Counsel that the 
Special Counsel shall seek corrective action on behalf of 

ast Such employee, former employee, or applicant. 
(b) 


k k k k k k *k 


(4)(A) The Board shall order such corrective action as the 
Board considers appropriate, if the Board determines that the 
Special Counsel has demonstrated that a prohibited personnel 
practice, other than one described in section 2302(b)(8) or sec- 
tion 2302(b)(9)(A)W, (B), (C), or (D), has occurred, exists, or is 
to be taken. 

(B)Gi) Subject to the provisions of clause (ii), in any case in- 
volving an alleged prohibited personnel practice as described 
under section 2302(b)(8) or section 2302(b)(9)(A)(v), (B), (C), or 
(D), the Board shall order such corrective action as the Board 
considers appropriate if the Special Counsel has demonstrated 
that a disclosure or protected activity described under section 
2302(b)(8) or section 2302(b)(9)(A)(v), (B), (C), or (D) was a con- 
tributing factor in the personnel action which was taken or is 
to be taken against the individual. 
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(ii) Corrective action under clause (i) may not be ordered if, 
after a finding that a protected disclosure was a contributing 
factor, the agency demonstrates by clear and convincing evi- 
dence that it would have taken the same personnel action in 
the absence of such disclosure. 


*k k *k k k k k 


(g) If the Board orders corrective action under this section, such 
corrective action may include— 

(1) that the individual be placed, as nearly as possible, in the 
position the individual would have been in had the prohibited 
personnel practice not occurred; and 

(2) reimbursement for attorney’s fees, back pay and related 
benefits, medical costs incurred, travel expenses, [and any 
other reasonable and foreseeable consequential damages] any 
other reasonable and foreseeable consequential damages, and 
compensatory damages (including interest, reasonable expert 
witness fees, and costs). 


k k k k *k ok k 


(h) Any corrective action ordered under this section to correct a 
prohibited personnel practice may include fees, costs, or damages 
reasonably incurred due to an agency investigation of the employee, 
if such investigation was commenced, expanded, or extended in re- 
taliation for the disclosure or protected activity that formed the 
basis of the corrective action. 


SEC. 1215. DISCIPLINARY ACTION. 
(a) * ok ok 


ok k k k k k *k 


[(3) A final order of the Board may impose disciplinary ac- 
tion consisting of removal, reduction in grade, debarment from 
Federal employment for a period not to exceed 5 years, suspen- 
sion, reprimand, or an assessment of a civil penalty not to ex- 
ceed $1,000.] 

(3)(A) A final order of the Board may impose— 

(i) disciplinary action consisting of removal, reduction in 
grade, debarment from Federal employment for a period 
not to exceed 5 years, suspension, or reprimand; 

(ii) an assessment of a civil penalty not to exceed $1,000; 
or 

(iii) any combination of disciplinary actions described 
reas clause (i) and an assessment described under clause 
ii). 

(B) In any case brought under paragraph (1) in which the 
Board finds that an employee has committed a prohibited per- 
sonnel practice under section 2302(b)(8), or 2302(b)(9(AIV, 734) 
(C), or (D), the Board may impose disciplinary action if the 
Board finds that the activity protected under section 2302(b)(8), 
or 2302(b)(9)(A)(), (B), (C), or (D) was a significant motivating 
factor, even if other factors also motivated the decision, for the 
employee’s decision to take, fail to take, or threaten to take or 
fail to take a personnel action, unless that employee dem- 
onstrates, by preponderance of evidence, that the employee 
would have taken, failed to take, or threatened to take or fail 
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to take the same personnel action, in the absence of such pro- 
tected activity. 


* * * * * * * 


SEC. 1221. INDIVIDUAL RIGHT OF ACTION IN CERTAIN REPRISAL 
CASES. 


(a) Subject to the provisions of subsection (b) of this section and 
subsection 1214(a)(3), an employee, former employee, or applicant 
for employment may, with respect to any personnel action taken, 
or proposed to be taken, against such employee, former employee, 
or applicant for employment, as a result of a prohibited personnel 
practice described in section 2302(b)(8) or section 2302(b)(9)(A)(i), 
(B), (C), or (D) seek corrective action from the Merit Systems Pro- 
tection Board. 


k *k k k k k k 


(e)(1) Subject to the provisions of paragraph (2), in any case in- 
volving an alleged prohibited personnel practice as described under 
section 2302(b)(8) or section 2302(b)(9)(A)@W, (B), (C), or (D), the 
Board shall order such corrective action as the Board considers ap- 
propriate if the employee, former employee, or applicant for em- 
ployment has demonstrated that a disclosure or protected activity 
described under section 2302(b)(8) or section 2302(b)(9)(A)W, (B), 
(C), or (D) was a contributing factor in the personnel action which 
was taken or is to be taken against such employee, former em- 
ployee, or applicant. The employee may demonstrate that the dis- 
closure or protected activity was a contributing factor in the per- 
sonnel action through circumstantial evidence, such as evidence 
that— 

(A) the official taking the personnel action knew of the dis- 
closure or protected activity; and 

(B) the personnel action occurred within a period of time 
such that a reasonable person could conclude that the disclo- 
sure or protected activity was a contributing factor in the per- 
sonnel action. 

(2) Corrective action under paragraph (1) may not be ordered if, 
after a finding that a protected disclosure was a contributing factor, 
the agency demonstrates by clear and convincing evidence that it 
would have taken the same personnel action in the absence of such 
disclosure. 


k k k k k k ok 


(g)(1)(A) If the Board orders corrective action under this section, 
such corrective action may include— 

(i) that the individual be placed, as nearly as possible, in the 
position the individual would have been in had the prohibited 
personnel practice not occurred; and 

(ii) back pay and related benefits, medical costs incurred, 
travel expenses, [and any other reasonable and foreseeable 
consequential changes.] any other reasonable and foreseeable 
consequential damages, and compensatory damages (including 
interest, reasonable expert witness fees, and costs). 

(B) Corrective action shall include attorney’s fees and costs as 
provided for under paragraphs (2) and (8). 


*k *k k k *k k *k 
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(4) Any corrective action ordered under this section to correct a 
prohibited personnel practice may include fees, costs, or damages 
reasonably incurred due to an agency investigation of the employee, 
if such investigation was commenced, expanded, or extended in re- 
taliation for the disclosure or protected activity that formed the 
basis of the corrective action. 


k k k k k k *k 


(i) Subsections (a) through (h) shall apply in any proceeding 
brought under section 7513(d) if, or to the extent that, a prohibited 
personnel practice as defined in section 2302(b)(8) or section 
D302(bi OANA), (B), (C), or (D) is alleged. 


*k *k k *k k k k 


(k)\(D) In this subsection, the term “appropriate United States dis- 
trict court”, as used with respect to an alleged prohibited personnel 
practice, means the United States district court for the judicial dis- 
trict in which— 

(A) the prohibited personnel practice is alleged to have been 
committed; or 

(B) the employee, former employee, or applicant for employ- 
ment allegedly affected by such practice resides. 

(2)(A) An employee, former employee, or applicant for employment 
in any case to which paragraph (3) or (4) applies may file an action 
at law or equity or de novo review in the appropriate United States 
district court in accordance with this subsection. 

(B) Upon initiation of any action under subparagraph (A), the 
Board shall stay any other claims of such employee, former em- 
ployee, or applicant pending before the Board at that time which 
arise out of the same set of operative facts. Such claims shall be 
stayed pending completion of the action filed under subparagraph 
(A) before the appropriate United States district court and any asso- 
ciated appellate review. 

(3) This paragraph applies in any case in which— 

(A) an employee, former employee, or applicant for employ- 
ment— 

(i) seeks corrective action from the Merit Systems Protec- 
tion Board under section 1221(a) based on an alleged pro- 
hibited personnel practice described in section 2302(b)(8) or 
(9(AV@, (B), (C), or (D) for which the associated personnel 
action is an action covered under section 7512 or 7542; or 

(ii) files an appeal under section 7701(a) alleging as an 
affirmative defense the commission of a prohibited per- 
sonnel practice described in section 2302(b)(8) or (W(AU, 
(B), (C), or (D) for which the associated personnel action is 
an action covered under section 7512 or 7542; 

(B) no final order or decision is issued by the Board within 
270 days after the date on which a request for that corrective 
action or appeal has been duly submitted, unless the Board de- 
termines that the employee, former employee, or applicant for 
employment engaged in conduct intended to delay the issuance 
of a final order or decision by the Board; and 

(C) such employee, former employee, or applicant provides 
written notice to the Board of filing an action under this sub- 
section before the filing of that action. 

(4) This paragraph applies in any case in which— 
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(A) an employee, former employee, or applicant for employ- 
ment— 

(i) seeks corrective action from the Merit Systems Protec- 
tion Board under section 1221(a) based on an alleged pro- 
hibited personnel practice described in section 2302(b)(8) or 
(9(AV@, (B), (C), or (D) for which the associated personnel 
action is an action covered under section 7512 or 7542; or 

(ii) files an appeal under section 7701(a) alleging as an 
affirmative defense the commission of a prohibited per- 
sonnel practice described in section 2302(b)(8) or (9) (A), 
(B), (C), or (D) for which the associated personnel action is 
an action covered under section 7512 or 7542; 

(B)\@) within 30 days after the date on which the request for 
corrective action or appeal was duly submitted, such employee, 
former employee, or applicant for employment files a motion re- 
questing a certification consistent with subparagraph (C) to the 
Board, any administrative law judge appointed by the Board 
under section 3105 of this title and assigned to the case, or any 
employee of the Board designated by the Board and assigned to 
the case; and 

(ii) such employee has not previously filed a motion under 
clause (i) related to that request for corrective action or that ap- 
peal; and 

(C) the Board, any administrative law judge appointed by the 
Board under section 3105 of this title and assigned to the case, 
or any employee of the Board designated by the Board and as- 
signed to the case certifies that— 

(i) under the standards applicable to the review of mo- 
tions to dismiss under rule 12(b)(6) of the Federal Rules of 
Civil Procedure, including rule 12(d), the request for correc- 
tive action or the appeal (including any allegations made 
with the motion under subparagraph (B)) would not be 
subject to dismissal; and 

(ti)(D the Board is not likely to dispose of the case within 
270 days after the date on which the request for corrective 
action or the appeal has been duly submitted; or 

(ID the case— 

(aa) consists of multiple claims; 

(bb) requires complex or extensive discovery; 

(cc) arises out of the same set of operative facts as 
any civil action against the Government filed by the 
employee, former employee, or applicant pending in a 
Federal court; or 

(dd) involves a novel question of law. 

(5) The Board shall grant or deny any motion requesting a certifi- 
cation described under paragraph (4)(ii) within 90 days after the 
submission of such motion and the Board may not issue a decision 
on the merits of a request for corrective action or appeal within 15 
days after granting or denying a motion requesting certification. 

(6)(A) Any decision of the Board, any administrative law judge 
appointed by the Board under section 3105 of this title and assigned 
to the case, or any employee of the Board designated by the Board 
and assigned to the case to grant or deny a certification described 
under paragraph (4)(ii) shall be reviewed on appeal of a final order 
or decision of the Board under section 7708 only if— 
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(i) a motion requesting a certification was denied; and 

(ii) the reviewing court vacates the decision of the Board on 
the merits of the claim under the standards set forth in section 
7703(c). 

(B) The decision to deny the certification shall be overturned by 
the reviewing court, and an order granting certification shall be 
issued by the reviewing court, if such decision is found to be arbi- 
trary, capricious, or an abuse of discretion. 

(C) The reviewing court’s decision shall not be considered evidence 
of any determination by the Board, any administrative law judge 
appointed by the Board under section 3105 of this title, or any em- 
ployee of the Board designated by the Board on the merits of the un- 
derlying allegations during the course of any action at law or equity 
for de novo review in the appropriate United States district court in 
accordance with this subsection. 

(7) In any action filed under this subsection— 

(A) the district court shall have jurisdiction without regard to 
the amount in controversy; 
(B) at the request of either party, such action shall be tried 
by the court with a jury; 
(C) the court— 
(i) subject to clause (iii), shall apply the standards set 
forth in subsection (e); and 
(ii) may award any relief which the court considers ap- 
propriate under subsection (g), except— 
(D relief for compensatory damages may not exceed 
$300,000; and 
(ID relief may not include punitive damages; and 
(iii) notwithstanding subsection (e)(2), may not order re- 
lief if the agency demonstrates by a preponderance of the 
evidence that the agency would have taken the same per- 
sonnel action in the absence of such disclosure; and 
(D) the Special Counsel may not represent the employee, 
former employee, or applicant for employment. 

(8) An appeal from a final decision of a district court in an action 
under this subsection shall be taken to the Court of Appeals for the 
Federal Circuit or any court of appeals of competent jurisdiction. 

(9) This subsection applies with respect to any appeal, petition, or 
other request for corrective action duly submitted to the Board, 
whether under section 1214(b)(2), the preceding provisions of this 
section, section 7513(d), section 7701, or any otherwise applicable 
provisions of law, rule, or regulation. 


PART TII—EMPLOYEES 
Subpart A—General Provisions 


CHAPTER 23—MERIT SYSTEM PRINCIPLES 


SEC. 2302. PROHIBITED PERSONNEL PRACTICES. 
(a)(1) For the purpose of this title, “prohibited personnel practice” 
means any action described in subsection (b). 
(2) For the purpose of this section— 
(A) “personnel action” means— 
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, a decision to order psychiatric testing or examination; 
an 

(xi) the implementation or enforcement of any nondisclo- 
sure policy, form, or agreement; and 

[(xi)] (xii) any other significant change in duties, re- 
sponsibilities, or working conditions; with respect to an 
employee in, or applicant for, a covered position in an 
agency, and in the case of an alleged prohibited personnel 
practice described in subsection (b)(8), an employee or ap- 
plicant for employment in a Government corporation as de- 
fined in section 9101 of title 31; 

(B) “covered position” means, with respect to any personnel 
action, any position in the competitive service, a career ap- 
pointee position in the Senior Executive Service, or a position 
in the excepted service, but does not include any position 
which is, prior to the personnel action— 

(i) excepted from the competitive service because of its 
confidential, policy-determining, policy-making, or policy- 
advocating character; or 

Gi) excluded from the coverage of this section by the 
President based on a determination by the President that 
it is necessary and warranted by conditions of good admin- 
istration; [and] 

(C) “agency” means an Executive agency and the Govern- 
ment Printing Office, but does not include— 

(i) a Government corporation, except in the case of an al- 
leged prohibited personnel practice described under sub- 
section (b)(8) or section 2302(b)(9)(A), (B), (C), or (D); 

[(ii) the Federal Bureau of Investigation, the Central In- 
telligence Agency, the Defense Intelligence Agency, the 
National Imagery and Mapping Agency, the National Secu- 
rity Agency, and, as determined by the President, any Ex- 
ecutive agency or unit thereof the principal function of 
which is the conduct of foreign intelligence or counterintel- 
ligence activities; or] 

(ii)(D the Federal Bureau of Investigation, the Central In- 
telligence Agency, the Defense Intelligence Agency, the Na- 
tional Geospatial-Intelligence Agency, the National Security 
Agency, the Office of the Director of National Intelligence, 
and the National Reconnaissance Office; and 

(ID as determined by the President, any executive agency 
or unit thereof the principal function of which is the con- 
duct of foreign intelligence or counterintelligence activities, 
provided that the determination be made prior to a per- 
sonnel action; or 

(iii) the General Accountability Office; and 

(D) “disclosure” means a formal or informal communication 
or transmission, but does not include a communication con- 
cerning policy decisions that lawfully exercise discretionary au- 
thority unless the employee or applicant providing the disclo- 
sure reasonably believes that the disclosure evidences— 

(i) any violation of any law, rule, or regulation; or 

(ii) gross mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger to 
public health or safety. 
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(b) Any employee who has authority to take, direct others to 
take, recommend, or approve any personnel action, shall not, with 
respect to such authority— 
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(8) take or fail to take, or threaten to take or fail to take, 
a personnel action with respect to any employee or applicant 
for employment because of— 

(A) any disclosure of information by an employee or ap- 
plicant which the employee or applicant reasonably be- 
lieves evidences— 

G) [a violation] any violation of any law, rule, or 
regulation, or 

Gi) gross mismanagement, a gross waste of funds, 
an abuse of authority, or a substantial and specific 
danger to public health or safety, if such disclosure is 
not specifically prohibited by law and if such informa- 
tion is not specifically required by Executive order to 
be kept secret in the interest of national defense or the 
conduct of foreign affairs; [or] 

(B) any disclosure to the Special Counsel, or to the In- 
spector General of an agency or another employee des- 
ignated by the head of the agency to receive such disclo- 
sures, of information which the employee or applicant rea- 
sonably believes evidences— 

Gi) [a violation] any violation (other than a violation 
of this section) of any law, rule, or regulation, or 

(ii) gross mismanagement, a gross waste of funds, 
an abuse of authority, or a substantial and specific 
danger to public health or safety; or 

(C) any communication that complies with subsection 
(a(D), (d), and (h) of section 8H of the Inspector General 
Act of 1978 (5 U.S.C. App.); 

(9) take or fail to take, or threaten to take or fail to take, 
any personnel action against any employee or applicant for em- 
ployment because of— 

(A) [the exercise of any appeal, complaint, or grievance 
right granted by any law, rule or regulation] the exercise 
of any appeal, complaint, or grievance right granted by any 
law, rule, or regulation— 

(i) with regard to remedying a violation of paragraph 
(8); or 

(ii) other than with regard to remedying a violation 
paragraph (8); 

(B) testifying for or otherwise lawfully assisting any in- 
dividual in the exercise of any right referred to in subpara- 
graph (A)(i) or (ii); 

(C) cooperating with or disclosing information to the In- 
spector General of an agency, or the Special Counsel, in 
accordance with applicable provisions of law; or 

(D) for refusing to obey an order that would require the 
individual to violate a law; 
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(11)(A) knowingly take, recommend, or approve any per- 
sonnel action if the taking of such action would violate a vet- 
erans’ preference requirement; or 

(B) knowingly fail to take, recommend, or approve any per- 
sonnel action if the failure to take such action would violate a 
veterans’ preference requirement; [or] 

(12) take or fail to take any other personnel action if the tak- 
ing of or failure to take such action violates any law, rule, or 
regulation implementing, or directly concerning, the merit sys- 
tem principles contained in section 2301 of this title[.]; or 

(13) implement or enforce any nondisclosure policy, form, or 
agreement, if such policy, form, or agreement does not contain 
the following statement: “These provisions are consistent with 
and do not supersede, conflict with, or otherwise alter the em- 
ployee obligations, rights, or liabilities created by existing stat- 
ute or Executive order relating to (1) classified information, (2) 
communications to Congress, (3) the reporting to an Inspector 
General of a violation of any law, rule, or regulation, or mis- 
management, a gross waste of funds, an abuse of authority, or 
a substantial and specific danger to public health or safety, or 
(4) any other whistleblower protection. The definitions, require- 
ments, obligations, rights, sanctions, and liabilities created by 
controlling Executive orders and statutory provisions are incor- 
porated into this agreement and are controlling.” 

This subsection shall not be construed to authorize the with- 
holding of information from Congress or the taking of any per- 
sonnel action against an employee who discloses information to 
Congress. For purposes of paragraph (8), (i) any presumption relat- 
ing to the performance of a duty by an employee whose conduct is 
the subject of a disclosure as defined under subsection (a)(2)(D) may 
be rebutted by substantial evidence; and (ii) a determination as to 
whether an employee or applicant reasonably believes that such em- 
ployee or applicant has disclosed information that evidences any 
violation of law, rule, regulation, gross mismanagement, a gross 
waste of funds, an abuse of authority, or a substantial and specific 
danger to public health or safety shall be made by determining 
whether a disinterested observer with knowledge of the essential 
facts known to and readily ascertainable by the employee or appli- 
cant could reasonably conclude that the actions of the Government 
evidence such violations, mismanagement, waste, abuse, or danger. 

(c) The head of each agency shall be responsible for the preven- 
tion of prohibited personnel practices, for the compliance with and 
enforcement of applicable civil service laws, rules, and regulations, 
and other aspects of personnel management, and for ensuring (in 
consultation with the Office of Special Counsel) that agency em- 
ployees are informed of the rights and remedies available to them 
under this chapter and chapter 12 of this title, including how to 
make a lawful disclosure of information that is specifically required 
by law or Executive order to be kept classified in the interest of na- 
tional defense or the conduct of foreign affairs to the Special Coun- 
sel, the Inspector General of an agency, Congress, or other agency 
employee designated to receive such disclosures. Any individual to 
whom the head of an agency delegates authority for personnel 
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management, or for any aspect thereof, shall be similarly respon- 
sible within the limits of the delegation. 
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(P)(D A disclosure shall not be excluded from subsection (b)(8) be- 
cause— 

(A) the disclosure was made to a person, including a super- 
visor, who participated in an activity that the employee or ap- 
plicant reasonably believed to be covered by _ subsection 
(b)(8)(A) (iw); 

(B) the disclosure revealed information that had been pre- 
viously disclosed; 

(C) of the employee’s or applicant’s motive for making the dis- 
closure; 

(D) the disclosure was not made in writing; 

(E) the disclosure was made while the employee was off duty; 
or (F) of the amount of time which has passed since the occur- 
rence of the events described in the disclosure. 

(2) If a disclosure is made during the normal course of duties of 
an employee, the disclosure shall not be excluded from subsection 
(b)(8) if any employee who has authority to take, direct others to 
take, recommend, or approve any personnel action with respect to 
the employee making the disclosure, took, failed to take, or threat- 
ened to take or fail to take a personnel action with respect to that 
employee in reprisal for the disclosure. 


SEC. 2303. PROHIBITED PERSONNEL PRACTICES IN THE FEDERAL BU- 
REAU OF INVESTIGATION. 
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SEC. 2303A. PROHIBITED PERSONNEL PRACTICES IN THE INTEL- 
LIGENCE COMMUNITY. 
(a) DEFINITIONS.—In this section— 

(1) the term “agency” means an executive department or inde- 
pendent establishment, as defined under sections 101 and 104, 
that contains an intelligence community element, except the 
Federal Bureau of Investigation; 

(2) the term “intelligence community element”— 

(A) means— 

(i) the Central Intelligence Agency, the Defense Intel- 
ligence Agency, the National Geospatial-Intelligence 
Agency, the National Security Agency, the Office of the 
Director of National Intelligence, and the National Re- 
connaissance Office; and 

(ii) any executive agency or unit thereof determined 
by the President under section 2302(a)(2)(C)(ii) of title 
5, United States Code, to have as its principal function 
the conduct of foreign intelligence or counterintelligence 
activities; and 

io does not include the Federal Bureau of Investigation; 
an 

(3) the term “personnel action” means any action described in 
clauses (i) through (x) of section 2302(a)(2)(A) with respect to an 
employee in a position in an intelligence community element 
(other than a position of a confidential, policy-determining, pol- 
icymaking, or policy-advocating character). 
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(b) IN GENERAL.—Any employee of an agency who has authority 
to take, direct others to take, recommend, or approve any personnel 
action, shall not, with respect to such authority, take or fail to take 
a personnel action with respect to any employee of an intelligence 
community element as a reprisal for a disclosure of information by 
the employee to the Director of National Intelligence (or an employee 
designated by the Director of National Intelligence for such pur- 
pose), or to the head of the employing agency (or an employee des- 
ignated by the head of that agency for such purpose), which the em- 
ployee reasonably believes evidences 

(L) a violation of any law, rule, or regulation; or 

(2) mismanagement, a gross waste of funds, an abuse of au- 
Ses or a substantial and specific danger to public health or 
safety. 

(c) ENFORCEMENT.—The President shall provide for the enforce- 
ment of this section in a manner consistent with applicable provi- 
sions of sections 1214 and 1221. 

(d) EXISTING RIGHTS PRESERVED.—Nothing in this section shall 
be construed to— 

(1) preempt or preclude any employee, or applicant for em- 
ployment, at the Federal Bureau of Investigation from exer- 
cising rights currently provided under any other law, rule, or 
regulation, including section 2303; 

(2) repeal section 2303; or 

(3) provide the President or Director of National Intelligence 
the authority to revise regulations related to section 2303, codi- 
fied in part 27 of the Code of Federal Regulations. 

SEC. 2304. PROHIBITED PERSONNEL PRACTICES AFFECTING THE 
TRANSPORTATION SECURITY ADMINISTRATION. 

(a) IN GENERAL.—Notwithstanding any other provisions of law, 
any individual holding or applying for a position within the Trans- 
portation Security Administration shall be covered by— 

(1) the provisions of section 2302(b)(1), (8), and (9); 

(2) any provision of law implementing section 2302(b) (L), (8), 
or (9) by providing any right or remedy available to an em- 
ployee or applicant for employment in the civil service; and 

(3) any rule or regulation prescribed under any provision of 
law referred to in paragraph (1) or (2). 

(b) RULE OF CONSTRUCTION.—Nothing in this section shall be 
construed to affect any rights, apart from those described in sub- 
section (a), to which an individual described in subsection (a) might 
otherwise be entitled under law. 


SEC. [2304] 2305. RESPONSIBILITIES OF THE GOVERNMENT ACCOUNT- 
ABILITY OFFICE. 


SEC. [2305] 2306. COORDINATION WITH CERTAIN OTHER PROVISIONS 
OF LAW. 


Subpart F—Labor Management and Employee Relations 


CHAPTER 77—APPEALS 
SEC. 7703. JUDICIAL REVIEW OF DECISIONS OF THE MERIT SYSTEMS 
PROTECTION BOARD. 
(a)(1) Any employee or applicant for employment adversely af- 
fected or aggrieved by a final order or decision of the Merit Sys- 
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tems Protection Board may obtain judicial review of the order or 
decision. 
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[(b)(1) Except as provided in paragraph (2) of this subsection, a 
petition to review a final order or final decision of the Board shall 
be filed in the United States Court of Appeals for the Federal Cir- 
cuit. Notwithstanding any other provision of law, any petition for 
review must be filed within 60 days after the date the petitioner 
received notice of the final order or decision of the Board.] 

(b)(D(A) Except as provided in subparagraph (B) and paragraph 
(2) of this subsection, a petition to review a final order or final deci- 
sion of the Board shall be filed in the United States Court of Ap- 
peals for the Federal Circuit. Notwithstanding any other provision 
of law, any petition for review shall be filed within 60 days after 
the Board issues notice of the final order or decision of the Board. 

(B) During the 5-year period beginning on the effective date of the 
Whistleblower Protection Enhancement Act of 2011, a petition to re- 
view a final order or final decision of the Board that raises no chal- 
lenge to the Board’s disposition of allegations of a prohibited per- 
sonnel practice described in section 2302(b) other than practices de- 
scribed in section 2302(b)(8), or 2302(b)(9)(A)W), (B), (C), or (D) 
shall be filed in the United States Court of Appeals for the Federal 
Circuit or any court of appeals of competent jurisdiction as provided 
under paragraph (2). 
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[(d) The Director of the Office of Personnel Management may ob- 
tain review of any final order or decision of the Board by filing, 
within 60 days after the date the Director received notice of the 
final order or decision of the Board, a petition for judicial review 
in the United States Court of Appeals for the Federal Circuit if the 
Director determines, in his discretion, that the Board erred in in- 
terpreting a civil service law, rule, or regulation affecting personnel 
management and that the Board’s decision will have a substantial 
impact on a civil service law, rule, regulation, or policy directive. 
If the Director did not intervene in a matter before the Board, the 
Director may not petition for review of a Board decision under this 
section unless the Director first petitions the Board for a reconsid- 
eration of its decision, and such petition is denied. In addition to 
the named respondent, the Board and all other parties to the pro- 
ceedings before the Board shall have the right to appear in the pro- 
ceeding before the Court of Appeals. The granting of the petition 
for ees review shall be at the discretion of the Court of Ap- 
peals. 

(d)(1) Except as provided under paragraph (2), this paragraph 
shall apply to any review obtained by the Director of the Office of 
Personnel Management. The Director of the Office of Personnel 
Management may obtain review of any final order or decision of the 
Board by filing, within 60 days after the Board issues notice of the 
final order or decision of the Board, a petition for judicial review 
in the United States Court of Appeals for the Federal Circuit if the 
Director determines, in the discretion of the Director, that the Board 
erred in interpreting a civil service law, rule, or regulation affecting 
personnel management and that the Board’s decision will have a 
substantial impact on a civil service law, rule, regulation, or policy 
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directive. If the Director did not intervene in a matter before the 
Board, the Director may not petition for review of a Board decision 
under this section unless the Director first petitions the Board for 
a reconsideration of its decision, and such petition is denied. In ad- 
dition to the named respondent, the Board and all other parties to 
the proceedings before the Board shall have the right to appear in 
the proceeding before the Court of Appeals. The granting of the peti- 
tion for judicial review shall be at the discretion of the Court of Ap- 
peals. 

(2) During the 5-year period beginning on the effective date of the 
Whistleblower Protection Enhancement Act of 2011, this paragraph 
shall apply to any review obtained by the Director of the Office of 
Personnel Management that raises no challenge to the Board’s dis- 
position of allegations of a prohibited personnel practice described 
in section 2302(b) other than practices described in section 
2302(b)(8), or 2302(b)(9)(A)W, (B), (C), or (D). The Director of the 
Office of Personnel Management may obtain review of any final 
order or decision of the Board by filing, within 60 days after the 
Board issues notice of the final order or decision of the Board, a pe- 
tition for judicial review in the United States Court of Appeals for 
the Federal Circuit or any court of appeals of competent jurisdiction 
as provided under subsection (b)(2) if the Director determines, in the 
discretion of the Director, that the Board erred in interpreting a 
civil service law, rule, or regulation affecting personnel management 
and that the Board’s decision will have a substantial impact on a 
civil service law, rule, regulation, or policy directive. If the Director 
did not intervene in a matter before the Board, the Director may not 
petition for review of a Board decision under this section unless the 
Director first petitions the Board for a reconsideration of its deci- 
sion, and such petition is denied. In addition to the named respond- 
ent, the Board and all other parties to the proceedings before the 
Board shall have the right to appear in the proceeding before the 
court of appeals. The granting of the petition for judicial review 
shall be at the discretion of the court of appeals. 


Inspector General Act of 1978 
Public Law 95-452 


(as codified at 5 U.S.C. App.) 


SEC. 3. APPOINTMENT OF INSPECTOR GENERAL; SUPERVISION; RE- 
MOVAL; POLITICAL ACTIVITIES; APPOINTMENT OF AS- 
SISTANT INSPECTOR GENERAL FOR AUDITING AND AS- 
SISTANT INSPECTOR GENERAL FOR INVESTIGATIONS 
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{(d) Each Inspector General shall, in accordance with applicable 
laws and regulations governing the civil service— 

(1) appoint an Assistant Inspector General for Auditing who 
shall have the responsibility for supervising the performance of 
auditing activities relating to programs and operations of the 
establishment, and 

(2) appoint an Assistant Inspector General for Investigations 
who shall have the responsibility for supervising the perform- 
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ance of investigative activities relating to such programs and 
operations. ] 

(d)(L) Each Inspector General shall, in accordance with applicable 
laws and regulations governing the civil service— 

(A) appoint an Assistant Inspector General for Auditing who 
shall have the responsibility for supervising the performance of 
auditing activities relating to programs and operations of the 
establishment; 

(B) appoint an Assistant Inspector General for Investigations 
who shall have the responsibility for supervising the perform- 
ance of investigative activities relating to such programs and 
operations; and 

(C) designate a Whistleblower Protection Ombudsman who 
shall educate agency employees— 

(i) about prohibitions on retaliation for protected disclo- 
sures; and 

(ii) who have made or are contemplating making a pro- 
tected disclosure about the rights and remedies against re- 
taliation for protected disclosures. 

(2) The Whistleblower Protection Ombudsman shall not act as a 
legal representative, agent, or advocate of the employee or former 
employee. 

(3) For the purposes of this section, the requirement of the des- 
ignation of a Whistleblower Protection Ombudsman under para- 
graph (1)(C) shall not apply to— 

(A) any agency that is an element of the intelligence commu- 
nity (as defined in section 3(4) of the National Security Act of 
1947 (50 U.S.C. 401a(4))); or 

(B) as determined by the President, any executive agency or 
unit thereof the principal function of which is the conduct of 
foreign intelligence or counter intelligence activities. 


SEC. 8D. SPECIAL PROVISIONS CONCERNING THE DEPARTMENT OF 
TREASURY. 
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(j) An individual appointed to the position of Treasury Inspector 
General for Tax Administration, the Assistant Inspector General 
for Auditing of the Office of the Treasury Inspector General for Tax 
Administration under section [38(d)(1)] 3(d)(D(A), the Assistant In- 
spector General for Investigations of the Office of the Treasury In- 
spector General for Tax Administration under section [38(d)(2)] 
3(d)(1)(B), or any position of Deputy Inspector General of the Office 
of the Treasury Inspector General for Tax Administration may not 
be an employee of the Internal Revenue Service— 

(1) during the 2-year period preceding the date of appoint- 
ment to such position; or 
(2) during the 5-year period following the date such indi- 
vidual ends service in such position. 
SEC. 8H. ADDITIONAL PROVISIONS WITH RESPECT TO INSPECTORS 
GENERAL OF THE INTELLIGENCE COMMUNITY. 

(a)(1)(A) * * * 

(D) An employee of any agency, as that term is defined under sec- 
tion 23802(a)(2)(C) of title 5, United States Code, who intends to re- 
port to Congress a complaint or information with respect to an ur- 
gent concern may report the complaint or information to the Inspec- 
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tor General (or designee) of the agency at which that employee is 
employed; 
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(b)(D Not later than the end of the 14-calendar day period begin- 
ning on the date of receipt of an employee complaint or information 
under subsection (a), the Inspector General shall determine wheth- 
er the complaint or information appears credible. Upon making 
such a determination, the Inspector General shall transmit to the 
head of the establishment notice of that determination, together 
with the complaint or information. 

(2) If the head of an establishment determines that a complaint 
or information transmitted under paragraph (1) would create a con- 
flict of interest for the head of the establishment, the head of the es- 
tablishment shall return the complaint or information to the Inspec- 
tor General with that determination and the Inspector General shall 
make the transmission to the Director of National Intelligence and, 
if the establishment is within the Department of Defense, to the Sec- 
retary of Defense. In such a case, the requirements of this section 
for the head of the establishment apply to each recipient of the In- 
spector General’s transmission. Each recipient shall consult with the 
members of the appellate review board established under section 
204 of the Whistleblower Protection Enhancement Act of 2011 re- 
garding all transmissions under this paragraph. 

(c) Upon receipt of a transmittal from the Inspector General 
under subsection (b), the head of the establishment shall, within 7 
calendar days of such receipt, forward such transmittal to the [in- 
telligence committees] appropriate committees, together with any 
comments the head of the establishment considers appropriate. 
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(d)(1) If the Inspector General does not find credible under sub- 
section (b) a complaint or information submitted to the Inspector 
General under subsection (a), or does not transmit the complaint 
or information to the head of the establishment in accurate form 
under subsection (b), the employee (subject to paragraph (2)) may 
submit the complaint or information to Congress by contacting [e1- 
ther or both of the intelligence committees] any of the appropriate 
committees directly. 

(2) The employee may contact the intelligence committees di- 
rectly as described in paragraph (1) only if the employee— 

(A) before making such a contact, furnishes to the head of 
the establishment, through the Inspector General, a statement 
of the employee’s complaint or information and notice of the 
employee’s intent to contact the [intelligence committees] ap- 
propriate committees directly; and 

(B) obtains and follows from the head of the establishment, 
through the Inspector General, direction on how to contact the 
[intelligence committees] appropriate committees in accord- 
ance with appropriate security practices. 

(3) A member or employee of one of the [intelligence committees] 
appropriate committees who receives a complaint or information 
under paragraph (1) does so in that member or employee’s official 
capacity as a member or employee of that committee. 
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(h) An individual who has submitted a complaint or information 
to an Inspector General under this section may notify any member 
of Congress or congressional staff member of the fact that such indi- 
vidual has made a submission to that particular Inspector General, 
and of the date on which such submission was made. 

[(h)](@ In this section: 

(1) The term “urgent concern” means any of the following: 

(A) A serious or flagrant problem, abuse, violation of law 
or Executive order, or deficiency relating to the funding, 
administration, or operations of an [intelligence] activity 
involving classified information, but does not include dif- 
ferences of opinions concerning public policy matters. 

(B) A false statement to Congress, or a willful with- 
holding from Congress, on an issue of material fact relat- 
ing to the funding, administration, or operation of an intel- 
ligence activity or an activity involving classified informa- 
tion. 

(C) An action, including a personnel action described in 
section 2302(a)(2)(A) of title 5, constituting reprisal or 
threat of reprisal prohibited under section 7 (c) in response 
to an employee’s reporting an urgent concern in accordance 
with this section. 

(2) [The term “intelligence committees” means the Perma- 
nent Select Committee on Intelligence of the House of Rep- 
resentatives and the Select Committee on Intelligence of the 
Senate] The term “appropriate committees” means the Perma- 
nent Select Committee on Intelligence of the House of Represent- 
atives and the Select Committee on Intelligence of the Senate, 
except that with respect to disclosures made by employees de- 
scribed in subsection (a)(1)(D), the term “appropriate commit- 
tees” means the committees of appropriate jurisdiction. 


The Homeland Security Act of 2002 
Public Law 107-296 


(as codified at 6 U.S.C. 133) 


SEC. 214. PROTECTION OF VOLUNTARILY SHARED CRITICAL INFRA- 
STRUCTURE INFORMATION. 
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(c) INDEPENDENTLY OBTAINED INFORMATION.—Nothing in this 
section shall be construed to limit or otherwise affect the ability of 
a State, local, or Federal Government entity, agency, or authority, 
or any third party, under applicable law, to obtain critical infra- 
structure information in a manner not covered by subsection (a) of 
this section, including any information lawfully and properly dis- 
closed generally or broadly to the public and to use such informa- 
tion in any manner permitted by law. For purposes of this section 
a permissible use of independently obtained information includes 
the disclosure of such information under section 2302(b)(8) of title 
5, United States Code. 
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The Central Intelligence Agency Act of 1949 


Public Law 81-110 


(as codified at 50 U.S.C. 403q) 
SEC. 17(e). INSPECTOR GENERAL FOR AGENCY. 
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(d) SEMIANNUAL REPORTS; IMMEDIATE REPORTS OF SERIOUS OR 
FLAGRANT PROBLEMS; REPORTS OF FUNCTIONAL PROBLEMS; RE- 
PORTS TO CONGRESS ON URGENT CONCERNS.— 
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(5)(A) An employee of the Agency, or of a contractor to the 
Agency, who intends to report to Congress a complaint or infor- 
mation with respect to an urgent concern may report such com- 
plaint or information to the Inspector General. 

(B)@ Not later than the end of the 14-calendar day period 
beginning on the date of receipt from an employee of a com- 
plaint or information under subparagraph (A), the Inspector 
General shall determine whether the complaint or information 
appears credible. Upon making such a determination, the In- 
spector General shall transmit to the Director notice of that de- 
termination, together with the complaint or information. 

(ii) If the Director determines that a complaint or information 
transmitted under paragraph (1) would create a conflict of in- 
terest for the Director, the Director shall return the complaint 
or information to the Inspector General with that determination 
and the Inspector General shall make the transmission to the 
Director of National Intelligence. In such a case, the require- 
ments of this subsection for the Director apply to the Director 
of National Intelligence. The Director of National Intelligence 
shall consult with the members of the appellate review board es- 
tablished under section 204 of the Whistleblower Protection En- 
hancement Act of 2012 regarding all transmissions under this 
paragraph. 
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(H) An individual who has submitted a complaint or infor- 
mation to the Inspector General under this section may notify 
any member of Congress or congressional staff member of the 
fact that such individual has made a submission to the Inspec- 
tor General, and of the date on which such submission was 
made. 
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The Intelligence Reform and Terrorism 
Prevention Act of 2004 


Public Law 108-458 


(as codified at 50 U.S.C. 435b) 


SEC. 3001. SECURITY CLEARANCES. 
(a) DEFINITIONS.— 
Bo Bo BS 2k 2 Bo Bo 


(9) The term “access determination” means the process for de- 
termining whether an employee— 

(A) is eligible for access to classified information in ac- 
cordance with Executive Order 12968 (60 Fed. Reg. 40245; 
relating to classified information), or any successor thereto, 
and Executive Order 10865 (25 Fed. Reg. 1583; relating to 
safeguarding classified information with industry; and 

(B) possesses a need to know under that Order. 
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(b) SELECTION OF ENTITY.—[Not] Except as otherwise provided, 
not later than 90 days after December 17, 2004, the President shall 
select a single department, agency, or element of the executive 
branch to be responsible for— 

(1) directing day-to-day oversight of investigations and adju- 
dications for personnel security clearances, including for highly 
sensitive programs, throughout the United States Government; 

(2) developing and implementing uniform and consistent 
policies and procedures to ensure the effective, efficient, and 
timely completion of security clearances and determinations for 
access to highly sensitive programs, including the standardiza- 
tion of security questionnaires, financial disclosure require- 
ments for security clearance applicants, and polygraph policies 
and procedures; 

(3) serving as the final authority to designate an authorized 
investigative agency or authorized adjudicative agency; 

(4) ensuring reciprocal recognition of access to classified in- 
formation among the agencies of the United States Govern- 
ment, including acting as the final authority to arbitrate and 
resolve disputes involving the reciprocity of security clearances 
and access to highly sensitive programs pursuant to subsection 
(d) of this section; 

(5) ensuring, to the maximum extent practicable, that suffi- 
cient resources are available in each agency to achieve clear- 
ance and investigative program goals; [and] 

(6) reviewing and coordinating the development of tools and 
techniques for enhancing the conduct of investigations and 
granting of clearances[.]; and 

(7) not later than 180 days after the date of enactment of the 
Whistleblower Protection Enhancement Act of 2011— 

(A) developing policies and procedures that permit, to the 
extent practicable, individuals who in good faith appeal a 
determination to suspend or revoke a security clearance or 
access to classified information to retain their government 
employment status while such challenge is pending; and 
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(B) developing and implementing uniform and consistent 
policies and procedures to ensure proper protections during 
the process for denying, suspending, or revoking a security 
clearance or access to classified information, including the 
provision of a right to appeal such a denial, suspension, or 
revocation, except that there shall be no appeal of an agen- 
cy’s suspension of a security clearance or access determina- 
tion for purposes of conducting an investigation, if that sus- 
pension lasts no longer than 1 year or the head of the agen- 
cy certifies that a longer suspension is needed before a final 
decision on denial or revocation to prevent imminent harm 
to the national security. 

Any limitation period applicable to an agency appeal under 
paragraph (7) shall be tolled until the head of the agency (or 
in the case of any component of the Department of Defense, the 
Secretary of Defense) determines, with the concurrence of the 
Director of National Intelligence, that the policies and proce- 
dures described in paragraph (7) have been established for the 
agency or the Director of National Intelligence promulgates the 
policies and procedures under paragraph (7). The policies and 
procedures for appeals developed under paragraph (7) shall be 
comparable to the policies and procedures pertaining to prohib- 
ited personnel practices defined under section 2302(b)(8) of title 
5, United States Code, and provide— 

(A) for an independent and impartial fact-finder; 

(B) for notice and the opportunity to be heard, including 
the opportunity to present relevant evidence, including wit- 
ness testimony; 

(C) that the employee or former employee may be rep- 
resented by counsel; 

(D) that the employee or former employee has a right to 
a decision based on the record developed during the appeal; 

(EZ) that not more than 180 days shall pass from the fil- 
ing of the appeal to the report of the impartial fact-finder 
to the agency head or the designee of the agency head, un- 
less— 

(i) the employee and the agency concerned agree to 
an extension; or 

(ii) the impartial fact-finder determines in writing 
that a greater period of time is required in the interest 
of fairness or national security; 

(F) for the use of information specifically required by Ex- 
ecutive order to be kept classified in the interest of national 
defense or the conduct of foreign affairs in a manner con- 
sistent with the interests of national security, including ex 
parte submissions if the agency determines that the inter- 
ests of national security so warrant; and 

(G) that the employee or former employee shall have no 
right to compel the production of information specifically 
required by Executive order to be kept classified in the in- 
terest of national defense or the conduct of foreign affairs, 
except evidence necessary to establish that the employee 
made the disclosure or communication such employee al- 
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leges was protected by subparagraphs (A), (B), and (C) of 
subsection (j)(L). 
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G) RETALIATORY REVOCATION OF SECURITY CLEARANCES AND AC- 
CESS DETERMINATIONS.— 

(1) IN GENERAL.—Agency personnel with authority over per- 
sonnel security clearance or access determinations shall not 
take or fail to take, or threaten to take or fail to take, any action 
with respect to any employee’s security clearance or access deter- 
mination because of— 

(A) any disclosure of information to the Director of Na- 
tional Intelligence (or an employee designated by the Direc- 
tor of National Intelligence for such purpose) or the head 
of the employing agency (or employee designated by the 
head of that agency for such purpose) by an employee that 
the employee reasonably believes evidences— 

(i) a violation of any law, rule, or regulation; or 

(ii) gross mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger 
to public health or safety; 

(B) any disclosure to the Inspector General of an agency 
or another employee designated by the head of the agency 
to receive such disclosures, of information which the em- 
ployee reasonably believes evidences— 

(i) a violation of any law, rule, or regulation; or 

(ii) gross mismanagement, a gross waste of funds, an 
abuse of authority, or a substantial and specific danger 
to public health or safety; 

(C) any communication that complies with— 

(i) subsection (a)(1), (d), and (h) of section 8H of the 
Inspector General Act of 1978 (5 U.S.C. App.); 

(li) subsection (d)(5)(A), (D), and (G) of section 17 of 
the Central Intelligence Agency Act of 1949 (50 U.S.C. 
403q); or 

(iti) subsection (k)(5)(A), (D), and (G), of section 
103H of the National Security Act of 1947 (50 U.S.C. 
403-3h); 

(D) the exercise of any appeal, complaint, or grievance 
right granted by any law, rule, or regulation; 

(E) testifying for or otherwise lawfully assisting any indi- 
vidual in the exercise of any right referred to in subpara- 
graph (D); or 

(F) cooperating with or disclosing information to the In- 
spector General of an agency, in accordance with applicable 
provisions of law in connection with an audit, inspection, 
or investigation conducted by the Inspector General, 

if the actions described under subparagraphs (D) through (F) 
do not result in the employee or applicant unlawfully disclosing 
information specifically required by Executive order to be kept 
classified in the interest of national defense or the conduct of 
foreign affairs. 

(2) RULE OF CONSTRUCTION.—Consistent with the protection 
of sources and methods, nothing in paragraph (1) shall be con- 
strued to authorize the withholding of information from the 
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Congress or the taking of any personnel action against an em- 
ployee who discloses information to the Congress. 
(3) DISCLOSURES.— 
(A) IN GENERAL.—A disclosure shall not be excluded from 
paragraph (1) because— 

(i) the disclosure was made to a person, including a 
supervisor, who participated in an activity that the em- 
ployee reasonably believed to be covered by paragraph 
(D(A) (ii); 

(ti) the disclosure revealed information that had been 
previously disclosed; 

(iii) of the employee’s motive for making the disclo- 
sure; 

(iv) the disclosure was not made in writing; 
(v) the disclosure was made while the employee was 
off duty; or 
(vi) of the amount of time which has passed since the 
occurrence of the events described in the disclosure. 

(B) REPRISALS.—If a disclosure is made during the nor- 
mal course of duties of an employee, the disclosure shall not 
be excluded from paragraph (1) if any employee who has 
authority to take, direct others to take, recommend, or ap- 
prove any personnel action with respect to the employee 
making the disclosure, took, failed to take, or threatened to 
take or fail to take a personnel action with respect to that 
employee in reprisal for the disclosure. 

(4) AGENCY ADJUDICATION.— 

(A) REMEDIAL PROCEDURE.—An employee or former em- 
ployee who believes that he or she has been subjected to a 
reprisal prohibited by paragraph (1) of this subsection may, 
within 90 days after the issuance of notice of such decision, 
appeal that decision within the agency of that employee or 
former employee through proceedings authorized by para- 
graph (7) of subsection (a), except that there shall be no ap- 
peal of an agency’s suspension of a security clearance or ac- 
cess determination for purposes of conducting an investiga- 
tion, if that suspension lasts not longer than 1 year (or a 
longer period in accordance with a certification made 
under subsection (b)(7)). 

(B) CORRECTIVE ACTION.—If, in the course of proceedings 
authorized under subparagraph (A), it is determined that 
the adverse security clearance or access determination vio- 
lated paragraph (1) of this subsection, the agency shall take 
specific corrective action to return the employee or former 
employee, as nearly as practicable and reasonable, to the 
position such employee or former employee would have held 
had the violation not occurred. Such corrective action shall 
include reasonable attorney’s fees and any other reasonable 
costs incurred, and may include back pay and related bene- 
fits, travel expenses, and compensatory damages not to ex- 
ceed $300,000. 

(C) CONTRIBUTING FACTOR.—In determining whether the 
adverse security clearance or access determination violated 
paragraph (1) of this subsection, the agency shall find that 
paragraph (1) of this subsection was violated if a disclosure 
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described in paragraph (1) was a contributing factor in the 
adverse security clearance or access determination taken 
against the individual, unless the agency demonstrates by 
a preponderance of the evidence that it would have taken 
the same action in the absence of such disclosure, giving 
the utmost deference to the agency’s assessment of the par- 
ticular threat to the national security interests of the 
United States in the instant matter. 

(5) APPELLATE REVIEW OF SECURITY CLEARANCE ACCESS DE- 

TERMINATIONS BY DIRECTOR OF NATIONAL INTELLIGENCE.— 

(A) DEFINITION.—In this paragraph, the term ‘Board’ 
means the appellate review board established under section 
204 of the Whistleblower Protection Enhancement Act of 
2011. 

(B) APPEAL.—Within 60 days after receiving notice of an 
adverse final agency determination under a proceeding 
under paragraph (4), an employee or former employee may 
appeal that determination to the Board. 

(C) POLICIES AND PROCEDURES.—The Board, in consulta- 
tion with the Attorney General, Director of National Intel- 
ligence, and the Secretary of Defense, shall develop and im- 
plement policies and procedures for adjudicating the ap- 
peals authorized by subparagraph (B). The Director of Na- 
tional Intelligence and Secretary of Defense shall jointly ap- 
prove any rules, regulations, or guidance issued by the 
Board concerning the procedures for the use or handling of 
classified information. 

(D) REVIEW.—The Board’s review shall be on the com- 
plete agency record, which shall be made available to the 
Board. The Board may not hear witnesses or admit addi- 
tional evidence. Any portions of the record that were sub- 
mitted ex parte during the agency proceedings shall be sub- 
mitted ex parte to the Board. 

(E) FURTHER FACT-FINDING OR IMPROPER DENIAL.—If the 
Board concludes that further fact-finding is necessary or 
finds that the agency improperly denied the employee or 
former employee the opportunity to present evidence that, if 
admitted, would have a substantial likelihood of altering 
the outcome, the Board shall remand the matter to the 
agency from which it originated for additional proceedings 
in accordance with the rules of procedure issued by the 
Board. 

(F) DE NOVO DETERMINATION.—The Board shall make a 
de novo determination, based on the entire record and 
under the standards specified in paragraph (4), of whether 
the employee or former employee received an adverse secu- 
rity clearance or access determination in violation of para- 
graph (1). In considering the record, the Board may weigh 
the evidence, judge the credibility of witnesses, and deter- 
mine controverted questions of fact. In doing so, the Board 
may consider the prior fact-finder’s opportunity to see and 
hear the witnesses. 

(G) ADVERSE SECURITY CLEARANCE OR ACCESS DETER- 
MINATION.—If the Board finds that the adverse security 
clearance or access determination violated paragraph (1), it 
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shall then separately determine whether reinstating the se- 
curity clearance or access determination is clearly con- 
sistent with the interests of national security, with any 
doubt resolved in favor of national security, under Execu- 
tive Order 12968 (60 Fed. Reg. 40245; relating to access to 
classified information) or any successor thereto (including 
any adjudicative guidelines promulgated under such or- 
ders) or any subsequent Executive order, regulation, or pol- 
icy concerning access to classified information. 
(H) REMEDIES.— 

(i) CORRECTIVE ACTION.—If the Board finds that the 
adverse security clearance or access determination vio- 
lated paragraph (1), it shall order the agency head to 
take specific corrective action to return the employee or 
former employee, as nearly as practicable and reason- 
able, to the position such employee or former employee 
would have held had the violation not occurred. Such 
corrective action shall include reasonable attorney’s 
fees and any other reasonable costs incurred, and may 
include back pay and related benefits, travel expenses, 
and compensatory damages not to exceed $300,000. 
The Board may recommend, but may not order, rein- 
statement or hiring of a former employee. The Board 
may order that the former employee be treated as 
though the employee were transferring from the most 
recent position held when seeking other positions with- 
in the executive branch. Any corrective action shall not 
include the reinstating of any security clearance or ac- 
cess determination. The agency head shall take the ac- 
tions so ordered within 90 days, unless the Director of 
National Intelligence, the Secretary of Energy, or the 
Secretary of Defense, in the case of any component of 
the Department of Defense, determines that doing so 
would endanger national security. 

(ti) RECOMMENDED ACTION.—If the Board finds that 
reinstating the employee or former employee’s security 
clearance or access determination is clearly consistent 
with the interests of national security, it shall rec- 
ommend such action to the head of the entity selected 
under subsection (b) and the head of the affected agen- 
cy. 

(I) CONGRESSIONAL NOTIFICATION.— 

(i) ORDERS.—Consistent with the protection of 
sources and methods, at the time the Board issues an 
order, the Chairperson of the Board shall notify— 

(DD the Committee on Homeland Security and 
Government Affairs of the Senate; 

(IT) the Select Committee on Intelligence of the 
Senate; 

(IID) the Committee on Oversight and Govern- 
ment Reform of the House of Representatives; 

(IV) the Permanent Select Committee on Intel- 
ligence of the House of Representatives; and 

(V) the committees of the Senate and the House 
of Representatives that have jurisdiction over the 
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employing agency, including in the case of a final 
order or decision of the Defense Intelligence Agen- 
cy, the National Geospatial-Intelligence Agency, 
the National Security Agency, or the National Re- 
connaissance Office, the Committee on Armed 
Services of the Senate and the Committee on 
Armed Services of the House of Representatives. 

(ii) RECOMMENDATIONS.—If the agency head and the 
head of the entity selected under subsection (b) do not 
follow the Board’s recommendation to reinstate a clear- 
ance, the head of the entity selected under subsection 
(b) shall notify the committees described in subclauses 
(D through (V) of clause (i). 

(6) JUDICIAL REVIEW.—Nothing in this section shall be con- 
strued to permit or require judicial review of any— 

(A) agency action under this section; or 

(B) action of the appellate review board established under 
section 204 of the Whistleblower Protection Enhancement 
Act of 2011. 

(7) PRIVATE CAUSE OF ACTION.—Nothing in this section shall 
be construed to permit, authorize, or require a private cause of 
action to challenge the merits of a security clearance determina- 
tion. 
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H. Res. 576 


In the House of Representatives, U. S., 
September 25, 2019. 


Resolved, That— 

(1) the whistleblower complaint received on August 
12, 2019, by the Inspector General of the Intelligence 
Community shall be transmitted immediately to the Se- 
lect Committee on Intelligence of the Senate and the 
Permanent Select Committee on Intelligence of the 
House of Representatives; and 

(2) the Select Committee on Intelligence of the Sen- 
ate and the Permanent Select Committee on Intelligence 
of the House of Representatives should be allowed to 
evaluate the complaint in a deliberate and bipartisan 
manner consistent with applicable statutes and processes 
in order to safeguard classified and sensitive informa- 
tion. 


Attest: 


Clerk. 


THE WHITE HOUSE 


WASHINGTON 


October 8, 2019 


The Honorable Nancy Pelosi The Honorable Adam B. Schiff 
Speaker Chairman 

House of Representatives House Permanent Select Committee on 
Washington, D.C. 20515 Intelligence 


Washington, D.C. 20515 
The Honorable Eliot L. Engel 


Chairman The Honorable Elijah E. Cummings 
House Foreign Affairs Committee Chairman 
Washington, D.C, 20515 House Committee on Oversight and Reform 


Washington, D.C. 20515 
Dear Madam Speaker and Messrs, Chairmen: 


I write on behalf of President Donald J. Trump in response to your numerous, legally 
unsupported demands made as part of what you have labeled—contrary to the Constitution of the 
United States and all past bipartisan precedent—as an “impeachment inquiry.” As you know, 
you have designed and implemented your inquiry in a manner that violates fundamental fairness 
and constitutionally mandated due process. 


For example, you have denied the President the right to cross-examine witnesses, to call 
witnesses, to receive transcripts of testimony, to have access to evidence, to have counsel 
present, and many other basic rights guaranteed to all Americans. You have conducted your 
proceedings in secret. You have violated civil liberties and the separation of powers by 
threatening Executive Branch officials, claiming that you will seek to punish those who exercise 
fundamental constitutional rights and prerogatives. Alf of this violates the Constitution, the rule 
of law, and every past precedent. Never before in our history has the House of 
Representatives—under the control of either political party—taken the American people down 
the dangerous path you seem determined to pursue. 


Put simply, you seek to overturn the results of the 2016 election and deprive the 
American people of the President they have freely chosen. Many Democrats now apparently 
view impeachment not only as a means to undo the democratic results of the /asf election, but as 
a strategy to influence the ext election, which is barely more than a year away. As one member 
of Congress explained, he is “concerned that if we don’t impeach the President, he will get 
reelected.”! Your highly partisan and unconstitutional effort threatens grave and lasting damage 
to our democratic institutions, to our system of free elections, and to the American people. 


' Interview with Rep, Al Green, MSNBC (May 5, 2019). 
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For his part, President Trump took the unprecedented step of providing the public 
transparency by declassifying and releasing the record of his call with President Zelenskyy of 
Ukraine. The record clearly established that the call was completely appropriate and that there is 
no basis for your inquiry. The fact that there was nothing wrong with the call was also 
powerfully confirmed by Chairman Schiff’s decision to create a false version of the call and read 
it to the American people at a congressional hearing, without disclosing that he was simply 
making it all up. 


In addition, information has recently come to light that the whistleblower had contact 
with Chairman Schiff’s office before filing the complaint. His initial denial of such contact 
caused The Washington Post to conclude that Chairman Schiff “clearly made a statement that 
was false.” In any event, the American people understand that Chairman Schiff cannot covertly 
assist with the submission of a complaint, mislead the public about his involvement, read a 
counterfeit version of the call to the American people, and then pretend to sit in judgment as a 
neutral “investigator,” 


For these reasons, President Trump and his Administration reject your baseless, 
unconstitutional efforts to overturn the democratic process. Your unprecedented actions have 
left the President with no choice. In order to fulfill his duties to the American people, the 
Constitution, the Executive Branch, and all future occupants of the Office of the Presidency, 
President Trump and his Administration cannot participate in your partisan and unconstitutional 
inquiry under these circumstances. 


I, Your “Inquiry” Is Constitutionally Invalid and Violates Basic Due Process Rights 
and the Separation of Powers. 


Your inquiry is constitutionally invalid and a violation of due process, In the history of 
our Nation, the House of Representatives has never attempted to launch an impeachment inquiry 
against the President without a majority of the House taking political accountability for that 
decision by voting to authorize such a dramatic constitutional step. Here, House leadership 
claims to have initiated the gravest inter-branch conflict contemplated under our Constitution by 
means of nothing more than a press conference at which the Speaker of the House simply 
announced an “official impeachment inquiry.” Your contrived process is unprecedented in the 


2 Glenn Kessler, Schiff’s False Claim His Committee Had Not Spoken to the Whistleblower, Wash. Post (Oct. 4, 
2019). 


3 Press Release, Nancy Pelosi, Pelosi Remarks Announcing Impeachment Inquiry (Sept. 24, 2019). 
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history of the Nation,’ and lacks the necessary authorization for a valid impeachment 
proceeding.° 


The Committees’ inquiry also suffers from a separate, fatal defect. Despite Speaker 
Pelosi’s commitment to “treat the President with fairness,”® the Committees have not established 
any procedures affording the President even the most basic protections demanded by due process 
under the Constitution and by fundamental fairness. Chairman Nadler of the House Judiciary 
Committee has expressly acknowledged, at least when the President was a member of his own 
party, that “[t]he power of impeachment... demands a rigorous level of due process,” and that 
in this context “due process mean{[s] ,.. the right to be informed of the law, of the charges 
against you, the right to confront the witnesses against you, to call your own witnesses, and to 
have the assistance of counsel.”” All of these procedures have been abandoned here. 


These due process rights are not a matter of discretion for the Committees to dispense 
with at will. To the contrary, they are constitutional requirements. The Supreme Court has 
recognized that due process protections apply to all congressional investigations.* Indeed, it has 
been recognized that the Due Process Clause applies to impeachment proceedings.? And 
precedent for the rights to cross-examine witnesses, call witnesses, and present evidence dates 
back nearly 150 years.!® Yet the Committees have decided to deny the President these 
elementary rights and protections that form the basis of the American justice system and are 
protected by the Constitution. No citizen—including the President—should be treated this 
unfairly. 


4 Since the Founding of the Republic, under unbroken practice, the House has never undertaken the solemn 
responsibility of an impeachment inquiry directed at the President without first adopting a resolution authorizing 
a committee to begin the inquiry. The inquiries into the impeachments of Presidents Andrew Johnson and Bill 
Clinton proceeded in multiple phases, each authorized by a separate House resolution. See, e.g., H.R. Res. 581, 
105th Cong. (1998); H.R. Res. 525, 105th Cong. (1998); III Hinds’ Precedents §§ 2400-02, 2408, 2412. And 
before the Judiciary Committee initiated an impeachment inquiry into President Richard Nixon, the Committee’s 
chairman rightfully recognized that “a[n] [inquiry] resolution has always been passed by the House” and “is a 
necessary step.” III Deschler’s Precedents ch. 14, § 15.2. The House then satisfied that requirement by adopting 
H.R. Res. 803, 93rd Cong, (1974). 

> Chairman Nadler has recognized the importance of taking a vote in the House before beginning a presidential 
impeachment inquiry. At the outset of the Clinton impeachment inquiry—where a floor vote was held—he 
argued that even limiting the time for debate before that vote was improper and that “an hour debate on this 
momentous decision is an insult to the American people and another sign that this is not going to be fair.” 144 
Cong. Rec. H10018 (daily ed. Oct. 8, 1998) (statement of Rep. Jerrold Nadler). Here, the House has dispensed 
with any vote and any debate af all. 


6 Press Release, Nancy Pelosi, Transcript of Pelosi Weekly Press Conference Today (Oct. 2, 2019). 

7 Examining the Allegations of Misconduct Against IRS Commissioner John Koskinen (Part ll); Hearing Before 
the H. Comm. on the Judiciary, 114th Cong. 3 (2016) (statement of Rep, Jerrold Nadler); Background and 
History of Impeachment: Hearing Before the Subcomm. on the Constitution of the H. Conn. on the Judiciary, 
105th Cong, 17 (1998) (statement of Rep. Jerrold Nadler). 

8 See, eg., Watkins yv. United States, 354 U.S. 178, 188 (1957); Quinn y. United States, 349 U.S. 155, 161 (1955). 

9 See Hastings v. United States, 802 F. Supp. 490, 504 (D.D.C. 1992), vacated on other grounds by Hastings vy. 
United States, 988 F.2d 1280 (D.C. Cir. 1993). 


10 See, e.g., IEI Hinds’ Precedents § 2445. 
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To comply with the Constitution’s demands, appropriate procedures would include—at a 
minimum—the right to see all evidence, to present evidence, to call witnesses, to have counsel 
present at all hearings, to cross-examine all witnesses, to make objections relating to the 
examination of witnesses or the admissibility of testimony and evidence, and to respond to 
evidence and testimony. Likewise, the Committees must provide for the disclosure of all 
evidence favorable to the President and all evidence bearing on the credibility of witnesses called 
to testify in the inquiry. The Committees’ current procedures provide none of these basic 
constitutional rights. 


In addition, the House has not provided the Committees’ Ranking Members with the 
authority to issue subpoenas. The right of the minority to issue subpoenas—subject to the same 
rules as the majority—has been the standard, bipartisan practice in all recent resolutions 
authorizing presidential impeachment inquiries.!'! The House’s failure to provide co-equal 
subpoena power in this case ensures that any inquiry will be nothing more than a one-sided effort 
by House Democrats to gather information favorable to their views and to selectively release it 
as only they determine. The House’s utter disregard for the established procedural safeguards 
followed in past impeachment inquiries shows that the current proceedings are nothing more 
than an unconstitutional exercise in political theater. 


As if denying the President basic procedural protections were not enough, the 
Committees have also resorted to threats and intimidation against potential Executive Branch 
witnesses, Threats by the Committees against Executive Branch witnesses who assert common 
and longstanding rights destroy the integrity of the process and brazenly violate fundamental due 
process. In letters to State Department employees, the Committees have ominously threatened— 
without any legal basis and before the Committees even issued a subpoena—that “fa]ny failure 
to appear” in response to a mere letter request for a deposition “shall constitute evidence of 
obstruction.”!? Worse, the Committees have broadly threatened that if State Department officials 
attempt to insist upon the right for the Department to have an agency lawyer present at 
depositions to protect legitimate Executive Branch confidentiality interests—or apparently if 
they make any effort to protect those confidentiality interests at al/—these officials will have 
their salaries withheld.’ 


The suggestion that it would somehow be problematic for anyone to raise long- 
established Executive Branch confidentiality interests and privileges in response to a request for 
a deposition is legally unfounded. Not surprisingly, the Office of Legal Counsel at the 
Department of Justice has made clear on multiple occasions that employees of the Executive 
Branch who have been instructed not to appear or not to provide particular testimony before 
Congress based on privileges or immunities of the Executive Branch cannot be punished for 


NW HLR, Res, 581, 105th Cong. (1998); H.R. Res. 803, 93rd Cong, (1974). 

2 Letter from Eliot L. Engel, Chairman, House Committee on Foreign Affairs, et al., to George P. Kent, Deputy 
Assistant Secretary, U.S. Department of State | (Sept. 27, 2019), 

3 See Letter from Eliot L. Engel, Chairman, House Committee on Foreign Affairs, et al., to John J. Sullivan, 
Deputy Secretary of State 2-3 (Oct. 1, 2019). 
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following such instructions.'* Current and former State Department officials are duty bound to 
protect the confidentiality interests of the Executive Branch, and the Office of Legal Counsel has 
also recognized that it is unconstitutional to exclude agency counsel from participating in 
congressional depositions.'> In addition, any attempt to withhold an official’s salary for the 
assertion of such interests would be unprecedented and unconstitutional.!© The Committees’ 
assertions on these points amount to nothing more than strong-arm tactics designed to rush 
proceedings without any regard for due process and the rights of individuals and of the Executive 
Branch. Threats aimed at intimidating individuals who assert these basic rights are attacks on 
civil liberties that should profoundly concern all Americans. 


II. The Invalid “Impeachment Inquiry” Plainly Seeks To Reverse the Election of 2016 
and To Influence the Election of 2020. 


The effort to impeach President Trump—without regard to any evidence of his actions in 
office—is a naked political strategy that began the day he was inaugurated, and perhaps even 
before.!” In fact, your transparent rush to judgment, lack of democratically accountable 
authorization, and violation of basic rights in the current proceedings make clear the illegitimate, 
partisan purpose of this purported “impeachment inquiry.” The Founders, however, did not 
create the extraordinary mechanism of impeachment so it could be used by a political party that 
feared for its prospects against the sitting President in the next election. The decision as to who 
will be elected President in 2020 should rest with the people of the United States, exactly where 
the Constitution places it. 


Democrats themselves used to recognize the dire implications of impeachment for the 
Nation. For example, in the past, Chairman Nadler has explained: 


The effect of impeachment is to overturn the popular will of the voters. We 
must not overturn an election and remove a President from office except to 
defend our system of government or our constitutional liberties against a dire 
threat, and we must not do so without an overwhelming consensus of the 
American people. There must never be a narrowly voted impeachment or an 
impeachment supported by one of our major political parties and opposed by 
another. Such an impeachment will produce divisiveness and bitterness in our 


4 See, e.g., Testimonial Immunity Before Congress of the Former Counsel to the President, 43 Op. O.L.C. __, *19 
(May 20, 2019); Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a 
Claim of Executive Privilege, 8 Op. O.L.C. 101, 102, 140 (1984) (“The Executive, however, must be free from 
the threat of criminal prosecution if its right to assert executive privilege is to have any practical substance.”) 
Attempted Exclusion of Agency Counsel from Congressional Depositions of Agency Employees, 43 Op. O.L.C. 
__, *4-2 (May 23, 2019). 

16 See President Donald J. Trump, Statement by the President on Signing the Consolidated Appropriations Act, 
2019 (Feb. 15, 2019); Authority of Agency Officials To Prohibit Employees From Providing Information to 
Congress, 28 Op, O.L.C, 79, 80 (2004). 

7 See Matea Gold, The Campaign To Impeach President Trump Has Begun,.Wash. Post (Jan. 21, 2017) (“At the 
moment the new commander in chief was sworn in, a campaign to build public support for his impeachment 
went live... .”), 
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politics for years to come, and will call into question the very legitimacy of 
our political institutions. ® 


Unfortunately, the President’s political opponents now seem eager to transform 
impeachment from an extraordinary remedy that should rarely be contemplated into a 
conventional political weapon to be deployed for partisan gain. These actions are a far cry from 
what our Founders envisioned when they vested Congress with the “important trust” of 
considering impeachment.!? Precisely because it nullifies the outcome of the democratic 
process, impeachment of the President is fraught with the risk of deepening divisions in the 
country and creating long-lasting rifts in the body politic.2° Unfortunately, you are now playing 
out exactly the partisan rush to judgment that the Founders so strongly warned against. The 
American people deserve much better than this. 


UI. There Is No Legitimate Basis for Your “Impeachment Inquiry”; Instead, the 
Committees’ Actions Raise Serious Questions. 


It is transparent that you have resorted to such unprecedented and unconstitutional 
procedures because you know that a fair process would expose the lack of any basis for your 
inquiry. Your current effort is founded on a completely appropriate call on July 25, 2019, 
between President Trump and President Zelenskyy of Ukraine. Without waiting to see what was 
actually said on the call, a press conference was held announcing an “impeachment inquiry” 
based on falsehoods and misinformation about the call.2! To rebut those falsehoods, and to 
provide transparency to the American people, President Trump secured agreement from the 
Government of Ukraine and took the extraordinary step of declassifying and publicly releasing 
the record of the call. That record clearly established that the call was completely appropriate, 
that the President did nothing wrong, and that there is no basis for an impeachment inquiry. At a 
joint press conference shortly after the call’s public release, President Zelenskyy agreed that the 
call was appropriate,” In addition, the Department of Justice announced that officials there had 
reviewed ie call after a referral for an alleged campaign finance law violation and found no such 
violation, 


Perhaps the best evidence that there was no wrongdoing on the call is the fact that, after 
the actual record of the call was released, Chairman Schiff chose to concoct a false version of the 
call and to read his made-up transcript to the American people at a public hearing.”* This 


'8 (44 Cong. Rec. HI 1786 (daily ed. Dec. 18, 1998) (statement of Rep. Jerrold Nadler), 

'9 The Federalist No. 65 (Alexander Hamilton). 

20 See id. 

21 Press Release, Nancy Pelosi, Pelosi Remarks Announcing Impeachment Inquiry (Sept. 24, 2019). 
2 President Trump Meeting with Ukrainian President, C-SPAN (Sept. 25, 2019), 


23 Statement of Kerri Kupec, Director, Office of Public Affairs, Dept. of Justice (Sept. 25, 2019) (“[T]he 
Department’s Criminal Division reviewed the official record of the call and determined, based on the facts and 
applicable law, thal there was no campaign finance violation and that no further action was warranted.”). 

4 See Whistleblower Disclosure: Hearing Before the H. Select Comm. on Intel., 116th Cong. (Sept. 26, 2019) 
(statement of Rep. Adam Schiff). 
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powerfully confirms there is no issue with the actual call. Otherwise, why would Chairman 
Schiff feel the need to make up his own version? The Chairman’s action only further 
undermines the public’s confidence in the fairness of any inquiry before his Committee, 


The real problem, as we are now learning, is that Chairman Schiff’s office, and perhaps 
others—despite initial denials—were involved in advising the whistleblower before the 
complaint was filed. Initially, when asked on national television about interactions with the 
whistleblower, Chairman Schiff unequivocally stated that “{w]e have not spoken directly with 
the whistleblower. We would like to.” 


Now, however, it has been reported that the whistleblower approached the House 
Intelligence Committee with information—and received guidance from the Committee—before 
filing a complaint with the Inspector General.?° As a result, The Washington Post concluded that 
Chairman Schiff “clearly made a statement that was false.”?? Anyone who was involved in the 
preparation or submission of the whistleblower’s complaint cannot possibly act as a fair and 
impartial judge in the same matter—particularly after misleading the American people about his 
involvement. 


All of this raises serious questions that must be investigated. However, the Committees 
are preventing anyone, including the minority, from looking into these critically important 
matters. At the very least, Chairman Schiff must immediately make available all documents 
relating to these issues. After all, the American people have a right to know about the 
Committees’ own actions with respect to these matters, 


Given that your inquiry lacks any legitimate constitutional foundation, any pretense of 
fairness, or even the most elementary due process protections, the Executive Branch cannot be 
expected to participate in it. Because participating in this inquiry under the current 
unconstitutional posture would inflict lasting institutional harm on the Executive Branch and 
lasting damage to the separation of powers, you have left the President no choice. Consistent 
with the duties of the President of the United States, and in particular his obligation to preserve 
the rights of future occupants of his office, President Trump cannot permit his Administration to 
participate in this partisan inquiry under these circumstances, 


Your recent letter to the Acting White House Chief of Staff argues that “fe]ven if an 
impeachment inquiry were not underway,” the Oversight Committee may seek this information 


% Interview with Chairman Adam Schiff, MSNBC (Sept. £7, 2019). 

6 Julian Barnes, et al., Schiff Got Early Account of Accusations as Whistle-Blower’s Concerns Grew, N.Y. Times 
(Oct. 2, 2019). 

2? Glenn Kessler, Schiff’s False Claim His Committee Had Not Spoken to the Whistleblower, Wash. Post (Oct. 4, 
2019). 
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as a matter of the established oversight process.*® Respectfully, the Committees cannot have it 
both ways. The letter comes from the Chairmen of three different Committees, it transmits a 
subpoena “[p]ursuant to the House of Representatives’ impeachment inquiry,” it recites that the 
documents wil] “be collected as part of the House’s impeachment inquiry,” and it asserts that the 
documents will be “shared among the Committees, as well as with the Committee on the 
Judiciary as appropriate.””’ The letter is in no way directed at collecting information in aid of 
legislation, and you simply cannot expect to rely on oversight authority to gather information for 
an unauthorized impeachment inquiry that conflicts with all historical precedent and rides 
roughshod over due process and the separation of powers. If the Committees wish to return to 
the regular order of oversight requests, we stand ready to engage in that process as we have in 
the past, in a manner consistent with well-established bipartisan constitutional protections and a 
respect for the separation of powers enshrined in our Constitution. 


For the foregoing reasons, the President cannot allow your constitutionally illegitimate 
proceedings to distract him and those in the Executive Branch from their work on behalf of the 
American people. The President has a country to lead. The American people elected him to do 
this job, and he remains focused on fulfilling his promises to the American people. He has 
important work that he must continue on their behalf, both at home and around the world, 
including continuing strong economic growth, extending historically low levels of 
unemployment, negotiating trade deals, fixing our broken immigration system, lowering 
prescription drug prices, and addressing mass shooting violence. We hope that, in light of the 
many deficiencies we have identified in your proceedings, you will abandon the current invalid 
efforts to pursue an impeachment inquiry and join the President in focusing on the many 
important goals that matter to the American people. 


Counsel to the President 


Co; Hon. Kevin McCarthy, Minority Leader, House of Representatives 
Hon. Michael McCaul, Ranking Member, House Committee on Foreign Affairs 
Hon. Devin Nunes, Ranking Member, House Permanent Select Committee on 
Intelligence 
Hon. Jim Jordan, Ranking Member, House Committee on Oversight and Reform 


23 Letter from Elijah E, Cummings, Chairman, House Committee on Oversight and Government Reform, et al., to 
John Michael Mulvaney, Acting Chief of Staff to the President 3 (Oct. 4, 2019). 


2 Td. at 1. 


DEPUTY SECRETARY OF DEFENSE 
1010 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1010 


OCT 22 2019 


Daniel Levin 

White & Case LLP 

701 Thirteenth Street, NW 
Washington, DC 20005-3807 


Dear Mr. Levin: 


] understand that you have been retained by Ms. Laura Cooper, the Department’s Deputy 
Assistant Secretary of Defense for Russia, Ukraine, and Eurasia, as her private counsel for a 
deposition to be conducted jointly by the House Permanent Select Committee on Intelligence, the 
Committee on Foreign Affairs, and the Committee on Oversight and Reform, “[p]ursuant to the 
House of Representatives’ impeachment inquiry.” The Department’s October 15, 2019 letter to 
the Chairs of the three Hguse Committees [Tab A] expressed its belief that the customary 
process of oversight and accommodation has historically served the interests of congressional 
oversight committees and the Department well. The Committees’ purported “impeachment 
inquiry,” however, presents at least two issues of great importance. 


The first issue is the Committees’ continued, blanket refusal to allow Department 
Counsel to be present at depositions of Department employees. Department Counsel’s 
participation protects against the improper release of privileged or classified information, 
particularly material covered by the executive privilege which is the President’s alone to assert 
and to waive. Excluding Department Counsel places the witness in the untenable position of 
having to decide whether to answer the Committees’ questions or to assert Executive Branch 
confidentiality interests without an attorney from the Executive Branch present to advise on 
those interests. It violates settled practice and may jeopardize future accommodation. 
Furthermore, the Department of Justice has concluded that “congressional subpoenas that purport 
to require agency employees to appear without agency counsel are legally invalid and are not 
subject to civil or criminal enforcement.” See Attempted Exclusion of Agency Counsel from 
Congressional Depositions of Agency Employees, 43 Op. O.L.C. (May 23, 2019) [Tab B]. 


The second issue is the absence of authority for the Committees to conduct an 
impeachment inquiry. In its October 15, 2019 letter, the Department conveyed concerns about 
the Committees’ lack of authority to initiate an impeachment inquiry given the absence of a 
delegation of such authority by House Rule or Resolution. This correspondence echoed an 
October 8, 2019 letter from the White House Counsel [Tab C] expressing the President’s view 
that the inquiry was “contrary to the Constitution of the United States and all past bipartisan 
precedent” and “‘violates fundamental fairness and constitutionally mandated due process.” 


This letter informs you and Ms. Cooper of the Administration-wide direction that 
Executive Branch personnel “cannot participate in [the impeachment] inquiry under these 
circumstances” [Tab C]. In the event that the Committees issue a subpoena to compel Ms. 
Cooper’s appearance, you should be aware that the Supreme Court has held, in United States v. 


cS 


Rumely, 345 U.S. 41 (1953), that a person cannot be sanctioned for refusing to comply with a 
congressional subpoena unauthorized by House Rule or Resolution. 


To reiterate, the Department respects the oversight role of Congress and stands ready to 
work with the Committees should there be an appropriate resolution of outstanding legal issues. 
Any such resolution would have to consider the constitutional prerogatives and confidentiality 
interests of the co-equal Executive Branch, see Tab D, and ensure fundamental fairness to any 
Executive Branch employees involved in this process, including Ms. Cooper. 


ABIX Nf 


Attachments: 
As stated 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
WASHINGTON, DC 20301-1300 


LEGISLATIVE 
AFFAIRS. 


The Honorable Adam B. Schiff OCT 15.2019 
‘Chairman 

House.Permanent Select Committee on Intelligence 

Washington, D.C. 20515 


The Honorable Eliot 'L. Engel 
Chairman 

House Committee on Foreign Affairs 
Washington, D.C, 20515 


The Honorable Elijah E. Cummings 
Chairman 

House Committee on Oversight and Reform 
Washington, D.C. 20515" 


Dear Messrs: Chairmen: 


I write on behalf of the Department to confirm that we received your letter and subpoena 
of October 7, 2019, seeking the production of all documents and communications in the custody, 
possession, or control of the Department of Defense for fourteen categories. of information no 
later than 5:00. pm on October 15,2019. As your cover letter states, the Permanent Select 
Committee on Intelligence, in consultation with the Committee on F oreign Affairs and the 
Committee on Oversight and Reform, issued the subpoena “[p]ursuant to the House of 
Representatives’ impeachment inquiry.” 


The Department understands the significance of your request for information and has 
taken steps to identify, preserve,.and collect potentially responsive documents, The customary 
process of oversight and accommodation has historically served the interests of congressional 
oversight committees:and the Department well. The Department is prepared-to engage in that 
process consistent with longstanding practice and provide the responsive information should 
there be resolution of this matter. 


The current subpoena, however, raises a number of legal and practical.concerns that must 
first be addressed. For example, although your letter asserts that the subpoeria has issued 
“(pursuant to the House of Representatives’ impeachment inquiry,” the House has‘not 
authorized your committees to conduct any such inquiry. The Supreme Court has long held that 
the-first step in assessing the validity of a'subpoena from a congressional committee.is 
determining “whether the committee was authorized” to issue the subpoena, which requires 
“constru[ing] the scope of the authority which the House of Representatives gave to” the 
committee. United States y. Rumely, 345 U.S. 41, 42-43 (1953). Here, none of your committees 
has identified any House rule or House resolution that authorized the committees to begin an 


inquiry pursuant to the impeachment power. In marked contrast with historical precedents, the 
House has not expressly adopted any resolution authorizing an impeachment investigation. 


The House also has not delegated such authority to any of your three committees by rule. 
See H. Res. 6, 116th Cong. (2019). To the contrary, House Rule X is currently the only source 
of your three committees’ jurisdiction, and that rule does not provide any of the committees the 
power to initiate an impeachment inquiry. Indeed, the rule does not mention impeachment at all. 
See H. Rule X, cl. 1(i), (n); cl. 11. Absent a delegation by House Rule or a resolution of the 
House, none of your committees has been delegated jurisdiction to conduct an investigation 
pursuant to the impeachment power under Article I, Section 2 of the Constitution. 


Even if the inquiry were validly authorized, much of the information sought in the 
subpoena appears to consist of confidential Executive Branch communications that are 
potentially protected by executive privilege and would require careful review to ensure that no 
such information is improperly disclosed. Furthermore, as a practical matter, given the broad 
scope of your request, the time required to collect the documents, review them for 
responsiveness and relevant privileges, and produce responsive, non-privileged documents to the 
committee is not feasible within the mere eight days afforded to the Department to comply with 
the subpoena. 


On a separate note, the Department also objects to your letter’s assertion that the 
Secretary of Defense’s “failure or refusal to comply with the subpoena, including at the direction 
or behest of the President or the White House, shall constitute evidence of obstruction of the 
House’s impeachment inquiry and may be used as an adverse inference against [the Secretary] 
and the President.” Invoking reasonable legal defenses to a subpoena, including invoking legal 
privileges that are held by the President, in no way manifests evidence of obstruction or 
otherwise warrants an adverse inference. Indeed, the very idea that reasonably asserting legal 
rights is itself evidence of wrongdoing turns fundamental notions of fairness on their head and is 
inconsistent with the rule of law. In fact, the department is diligently preserving and collecting 
potentially responsive documents. 


In light of these concerns, and in view of the President’s position as expressed in the 
White House Counsel’s October 8 letter, and without waiving any other objections to the 
subpoena that the Department may have, the Department is unable to comply with your request 
for documents at this time. Nevertheless, the Department respects the oversight role of the 
appropriate committees of Congress, and stands ready to work with your committees should 
there be an appropriate resolution of this matter. Any such resolution would have to protect the 
constitutional prerogatives and confidentiality interests of the co-equal Executive Branch and 
ensure fundamental fairness to any Executive Branch employees involved in this process. 


Sincerely, 


AYA 


Robert R. Hood 
Assistant Secretary of Defense 
for Legislative Affairs 


Co: 


The Honorable Devin Nunes, Ranking Member 
House Permanent Select Committee on Intelligence 


The Honorable Michaele McCaul, Ranking Member 
House’ Committee on Foreign Affairs 


The Honorable Jim Jordan, Ranking Member 


House Commitiee on Oversight and Reform. 


(Slip Opinion) 


Attempted Exclusion of Agency Counsel from 
Congressional Depositions of Agency Employees 


Congress may not constitutionally prohibit agency counsel from.accompanying agency 
employees called to testify.dbout matters that potentially involve information protected 
by executive privilege, Such a prohibition would impair the President’s constitutional 
authority to contro] the disclosure of privileged information and to.supervise the Exec- 
utive: Branch’s.communications with Congress. 


Congressional ‘subpoenas that purport to require agency employees to appear without 
agency counsel are legally invalid and are not subject to civil or criminal enforcement. 


May 23, 2019 


MEMORANDUM FOR THE:ATTORNEY GENERAL 
AND THE COUNSEL TO THE PRESIDENT 


On April 2, 2019, the House Committee on Oversight and Reform (the. 
“Committee”) issued subpoenas seeking to compel testimony in two sep- 
arate investigations from two witnesses: John Gore, Principal Deputy 
Assistant Attorney General for the Department’s Civil Rights Division, 
and Carl Kline, the former head of the White House Personnel Security 
Office. The Committee sought to question both witnesses about.matters 
that potentially involved communications that were protected by execu- 
tive privilege. Although the Committee’s Rule 15(e) permitted the wit- 
nesses to be accompanied at the depositions by private courisel, who 
would owe duties to the witnesses. themselves, the rtile purported to bar 
the presence of agency counsel, who would:represent the interests of the 
Executive Branch.’ Despite some efforts at accommodation on both sides, 
the Committee continued to insist that agency counsel could not attend the 
witnesses’ depositions. In response to your requests, we advised that a 
congressional committee may not constitutionally compel an executive 
branch witness to testify about potentially. privileged matters while. de- 
priving the. witness of the assistance of agency counsel. Based upon our 
advice, Mr. Gore and Mr. Kline were directed not to appear at their depo- 


’ Tracking the text ofthe Committee’s rule, which excludes “counsel . . . for agencies,” 
we speak in this opinion of’ “agency counsel,” but our analysis applies: equally to ail 
counsel representing the interests of the Executive Branch, no matter whether the witness 
works for an “agency,” as defined by statute. See, e.g., Kissinger v. Reporters Comm, for 
Freedom of the Press, 445 U.S, 136, 156 (1980) (holding that the Office of the President 
is not an “agency” for purposes of the Freedom of Information Act).: 


l 


Opinions of the Office of Legal Counsel in Volume 43 


sitions without agency counsel. This memorandum explains the basis for 
our conclusions. 

When this issue last arose, during the Obama Administration, this Of- 
fice recognized “constitutional concerns” with the exclusion of agency 
counsel, because such a rule “could potentially undermine the Executive 
Branich’s ability to protect its confidentiality interests in the course of the 
constitutionally mandated accommodation process, as well as the Presi- 
dent’s constitutional authority to consider and assert executive privilege 
where appropriate.” Authority of the Department of Health and Human. 
Services to Pay for Private Counsel to Represent an Employee Before. 
Congressional Committees, 41 Op. O.L.C. _, *5 n.6 (Jan. 18, 2017) 
(“Authority to Pay for Private Counsel”). This Office, however, was 
asked to address only the retention of private counsel for a deposition.and 
thus did not-evaluate these constitutional concerns. 

Faced squarely with the constitutional question here, we concluded that 
Congress may not compel an executive branch witness to appear without 
agency counsel and thereby compromise the President’s constitutional, 
authority: to control the disclosure of privileged information and to super- 
vise the Executive Branch’s communications with congressional entities. 
The “Executive Branch’s longstanding general practice has been for agen- 
cy attorneys-to accompany” agency employees who are questioned by 
congressional committees conducting oversight inquiries. Jd. at *3. When 
an agency employee is asked to testify about matters within the scope of 
his official duties, he is necessarily asked to provide agency information. 
The agency must have the ability to protect relevant privileges and to 
ensure that any information provided.on its behalf is accurate, complete, 
and properly limited in scope. Although private counsel may. indirectly 
assist the employee in protecting privileged information, counsel’s obliga- 
tion is to protect the personal interests of the employee, not the interests 
of the Executive Branch. The Committee, therefore, could not constitu- 
tionally bar agency counsel from accompanying agency employees called 
to testify on matters within the scope of their official duties. In light of 
this constitutional infirmity, we advised that the Committee subpoenas 
purporting to require the witnesses to appear without agency counsel were 
legally invalid-and not subject to civil or criminal enforcement. 


Er 


Congress generally obtains the information necessary to perform its 
legislative functions by making requests and issuing subpoenas for docu- 
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Attempted Exclusion of Agency Counsel from Congressional Depositions 


ments and testimony through its organized committees. See, ¢.g., Baren- 
blatt vy. United States, 360 U.S. 109, 116 (1959); Watkins v. United States, 
354 U.S. 178, 187-88 (1957). Committees typically seek the information 
they need from the Executive Branch first by requesting documents and 
sometimes voluntary interviews. Following such requests, a committee 
may proceed witha hearing at which Members of Congress ask questions 
of the witness, and such a 1 heating is usually open to the public. When 
executive branch employees appear—either at a voluntary interview or a 
hearing—agency counsel or another agency representative traditionally 
accompany them. See, e.g., Representation of White House Employees, 4B 
Op. O.L.C. 749, 754 (1980). 

Congressional committees have only rarely attempted to collect infor- 
mation by compelling depositions conducted by. committee staff, See 
Jay R. Shampansky, Cong. Research Serv., 95-949 A, Staff Depositions in 
Congressional Investigations 1-2 & n.3 (updated Dec. 3, 1999) (“Staff 
Depositions”). Historically, these efforts were confined to specific inves- 
tigations that were limited:in scope. See, e.g., Inquiry into the Matter of 
Billy Carter and Libya: Hearings Before the Subcomm. to Investigate the. 
Activities of Individuals. Representing the Interests of Foreign Govern- 
ments of the S. Comm: on the. Judiciary, 96th Cong. 1708-10, 1718-27, 
1742 (1980) (discussing issues related to Senate resolution authorizing 
depositions by staffmembers). Recently, however, committees have made. 
increasing use of depositions, and the House. of Representatives has 
adopted an order in the current: Congress that permits depositions to go 
forward without the presence of any Member of Congress. See H. Res. 6, 
116th Cong. § 103(a)(1) (2019). 

Although. executive branch witnesses. have sornetimes appeared and 
testified at staff depositions, the Executive Branch:has frequently objected 
to the taking of compelled testimony by congressional staff members. 
These objections have questioned whether committees. may properly 
authorize staff to depose senior executive officials, whether Members-of 
Congress must be present during a cominittee deposition, and whether the 
procedures for such depositions adequately protect the President’s ability 
to protect privileged executive branch information. See, e.g., H. Comm. 
on International Relations, 104th Cong., Final Report of the Select Sub- 
committee to Investigate the United States Role in Iranian. Arms Transfers 
to.Croatia and Bosnia 54-56 (Comm. Print’ 1997) (summarizing the White 
House’s position that its officials would not “be allowed to sit for staff 
depositions, because to do so would intrude upon the President’s ‘deliber- 
ative process’”); see also Letter for Henry Waxman, Chairman, Commit- 
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tee on Oversight and Government Reform, U.S. House of Representatives, 
from Dinah ‘Bear, General Counsel, Council on Environmental Quality 
at 1 (Mar. 12, 2007) (“Allowing Committee staff to depose Executive 
Branch representatives on the record would be an extraordinary formali- 
zation of the congressional ovetsight-process and would give unélected 
Staff powers and authorities historically exercised only by. Members of 
Congress participating in a public hearing.”); Letter for Henry A. Wax- 
man, Chairman, Committee.on Oversight and Government Reform, U.S. 
House of Representatives, from Stephanie Daigle, Associate Administra- 
tor, U:S. Environmental Protection Agency at 2 (Apr. 12, 2007) (“[T}he 
use of formal interviews. by Committee counsel, transcribed by a court 
reporter, rather than the customary informal briefings, have the potential 
to be overly adversarial and to intimidate Agency staff.””). No court has 
addressed whether Congress may use its oversight authority to compel 
witnesses to appear at staff depositions conducted outside the presence of 
any Member of Congress. Courts have recognized, however, that Con- 
gress’s ability to “delegate the exercise of the subpoena power is not 
lightly to be inferred” because it is “capable of oppressive use.” Shelton v. 
United States, 327 F.2d 601, 606 11.14 (D.C. Cir. 1963); cf United States 
v. Bryan, 339 U.S. 323, 332 (1950) (concluding, in the context of a crimi- 
nal contempt-of-Congress citation, that “respondent could rightfully have 
demanded attendance of a quorum of the Committee and declined to 
testify or to produce documents so long as a quorum was not present”). 

The question we address here arose out of the Committee’s effort to 
compel two executive branch witnesses, Mr. Gore and Mr: Kline, to 
appear at depositions subject to the restrictions of Commitiee Rule 15(e). 
In relevant part, Rule 15(e) provides as follows: 


No-one may be present at depositions except members, committee 
staff designated by the Chair of the Committee or the Ranking Mi- 
nority Member of the Committee, an official reporter, the witness, 
and the wiiness’s- counsel. Observers or counsel for other persons, or 
for agenciés under investigation, may not attend. 


H. Comm. on Oversight & Reform, 116th Cong., Rule 15(e). In both in- 
stances, the Committee sought executive branch information, including 
matters that implicated executive privilege, but it asserted the authority to 
compel the witness to answer questions without the assistance of agency 
counsel. We summarize here the efforts at accommodation made by the 
Executive Branch and the Committee in connection with the disputes. 


Attempted Exclusion of Agency Counsel from Congressional Depositions 
A. 


The. Committee subpoenaed Mr. Gore to testify about privileged mat- 
ters.concerning the Secretary of Commerce’s decision to include a citi- 
zenship question on the 2020 United States Census. On March 7, 2019, 
Mr. Gore voluntarily appeared before the Committee, with the assistance 
of Department counsel, for a transcribed interview on the same topic. Mr. 
Gore:answered.all of the Committee’s questions, except for those that 
were determined by Department counsel to concern confidential delibera- 
tions within the Executive Branch. The Department’s interest in protect- 
ing this subject matter was particularly acite because the Secretary of 
Commerce’s decision was subject to ‘active litigation, and those challeng- 
es were pending in the Supreme.Court. See Dep’t of Commerce vy. New 
York, No. 18-966 (U.S.) (argued Apr. 23, 2019). Some of the information 
sought by the Committee had previously been. held by a federal district 
court to be protected by the deliberative process privilege, as well as other 
privileges, in civil discovery. 

On April 2, the Committee served Mr. Gore with a deposition subpoena 
in an effort to compel responses to the questions that he. did not answer 
during his March 7 interview. Committee staff advised that Committee 
Rule 15(e) required the exclusion of the agency counsel who.had previ- 
ously represented Mr. Gore. On April 9, the Department explained that 
the Committee’s effort to bar Department counsel would unconstitutional- 
ly infringe upon the prerogatives of the Executive Branch. See Letter for 
Elijah E. Cummings, Chairman, Committee on Oversight and Reform, 
U.S. House of Representatives, from Stephen E. Boyd, Assistant Attorney 
General, Office of Legislative Affairs at 2—3 (Apr. 9, 2019). Because the 
Committee sought information from Mr. Gore relating to his official 
duties, the Department explained that agency counsel must be present to 
‘ensure appropriate limits to Mr. Gore’s questioning, to ensure the accura- 
cy and completeness of information provided on behalf of the Depart- 
ment, and to ensure that a Department official was not pressed into reveal- 
ing privileged information. Jd. The Attorney General determined that Mr. 
Gore would not appear at.the deposition without the assistance of De- 
partment counsel. Jd. at 3. 

On April 10, 2019, the Committee responded by disputing the Depart- 
ment’s constitutional view, contending that Committee Rule 15(e) had 
been in place for morethan a decade and reflected an appropriate exercise 
of Congress’s authority to determine the rules of its own proceedings. See 
Letter for William. P. Barr, Attorney General, from Elijah E. Cummings, 
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Chairman, Committee on Oversight and Reform, U.S. House of Repre- 
sentatives at2—3 (Apr. 10,2019) (“April 10 Cummings Letter”) (citing 
U.S. Const. art. I, §-5, cl. 2). The Committee advised that Mr. Gore could 
be accompanied by his private counsel,.id, at-2, and offered to allow 
Department counsel to wait in a separate room.during the deposition, id. 
at 3. The Committee stated that, if necessary, Mr. Gore could request a 
break during the deposition to consult with Department counsel. Jd. 

On April 24, 2019, the Department reiterated its. constitutional objec- 
tion and. explained that the Committee’s proposed accommodation would 
not satisfy the Department’s need to have agency counsel assist Mr. Gore: 
at the deposition. See Letter for Elijah E. Cummings, Chairman, Commit- 
tee on Oversight and Reform, U.S. House of Representatives, from Ste- 
phen E. Boyd, Assistant Attorney General, Office of Legislative Affairs 
at 1 (Apr. 24, 2019), Mr. Gore therefore did not appear on the noticed 
deposition date. 


B. 


The Committee subpoenaed Mr. Kline to testify concerning the activi- 
ties of the White House Personnel Security Office in adjudicating security 
clearances during his time as head of the Office: On March 20, 2019, the 
current White House Chief Security Officer, with representation by the 
Office of Counsel to the President (“Counsel’s. Office”), briefed the 
Committee’s staff on the White House. security clearance process for 
neatly 90 minutes and answered questions from:a Member of Congress 
and staff. On April 1, 2019, the White House offered to have Mr. Kline 
appear voluntarily before the Committee for a transcribed interview. 

Instead, the Committee subpoenaed Mr. Kline on April 2, 2019. The 
Committee. indicated that Committee Rule 15(e) would bar any repre- 
sentative from the Counsel’s Office from attending Mr. Kline’s deposi- 
tion. On April 18, 2019, the Counsel’s Office advised the Committee that 
a representative from that office must attend to represent the: White 
House’s interests.in any deposition of Mr. Kline. See Letter for Elijah E. 
Cummings, Chairman, Committee on Oversight and Reform, U.S. House 
of Representatives, from Michael M, Purpura, Deputy Counsel to the 
President at-2 (Apr. 18, 2019). The Counse!’s Office relied on the views 

- concerning the exclusion of agency counsel that were articulated by the 
Department in its April 9, 2019 letter to the Committee. Jd. The Counsel’s 
Office explained that the President has the authority to raise privilege 
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concerns at any point during a deposition, and that this could occur only if 
an attorney from the Counsel’s Office accompanied Mr. Kline.Jd. 

On April 22, 2019, the Committee’ responded, stating, as it had in cor- 
respondence concerning Mr. Gore, that its rules were justified based upon 
Congress’s constitutional authority to determine the rules of its proceed- 
ings. See U.S. Const. art. I, § 5; cl. 2. The Committee asserted that Com- 
mittee Rule 15(e) had been enforced under multiple chairmen. See Letter 
for Pat Cipollone, Counsel to'the President, from Elijah E. Cummings, 
Chairman, Committee on Oversight and Reform, U.S. House of Repre- 
sentatives at 3 (Apr. 22, 2019) (“April 22 Cummings Letter”). The Com- 
mittee advised that Mr. Kline could be accompanied by his private coun- 
sel, and, as with Mr. Gore, offered to permit attorneys from the Counsel’s 
Office to wait outside the deposition room in case Mr. Kline requested to 
consult with them during the deposition. Jd. 

In an Aprii 22, 2019 reply, the Counsel’s Office explained that, in light 
of the Committee’s decision to apply Rule 15(e), the Acting Chief of 
Staff to the President had directed Mr. Kline not:to attend the deposition 
for the reasons stated in the April 18, 2019 letter. See Letter for Elijah 
Cummings, Chairman, Committee on Oversight and Reform, U.S. House. 
of Representatives, from Michael M. Purpura, Deputy Counsel to the 
Président at 1 (Apr. 22, 2019). The Committee and the Counsel’s. Office 
subsequently agreed to.a voluntary ‘transcribed interview of Mr. Kline 
with the participation of the Counsel’s Office. Mr. Kline was interviewed 
on May 1, 2019. He answered some of the Committee’s questions, but at 
the direction of the representative from the Counsel’s Office, he:did not 
address particular matters implicating privileged information, 


I. 


Under our constitutional separation of powers, both Congress and the 
Executive Branch must respect the legitimate prerogatives of the other 
branch: See, ¢.g., INS v. Chadha, 462 U.S. 919,951 (1983) (“The hydrau- 
lic pressure inherent within each of the separate Branches to-exceed the. 
outer limits of its power, even to accomplish desirable objectives, must 
be resisted.”); United States v..Am. Tel, & Tel: Co:, 567 F.2d 121, 127, 
130-31 (D.C. Cir. 1977) (“[EJach branch should: take: cognizance of an 
implicit constitutional mandate to seek optima! accommodation throu gh 
a realistic evaluation of the needs of the conflicting branches in.the par- 
ticular fact situation.”). Here, the Committee sought to apply Committee 
Rule 15(e) to compel executive branch officials to testify about poten- 
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tially privileged matters while barring agency counsel from the room. We 
concluded that the Committee could not constitutionally compel such an 
appearance for two reasons. First, the exclusion of agency counsel impairs 
the President’s ability to exercise his constitutional authority to control 
privileged information of the Executive Branch. Second, the exclusion 
undermines the President’s ability to exercise his constitutional authority 
to supervise the Executive Branch’s interactions with Congress. 


A. 


Committee Rule 15(e) unconstitutionally interferes with the President’ s 
tight to control the disclosure of privileged information. Both the Su- 
preme Court and this Office have long recognized the President’ s “consti- 
tutional authority to protect national security and other privileged infor- 
mation” in the exercise of the President’s: Article II powers. Authority 
of Agency Officials'to Prohibit Employees from Providing Information 
to Congress, 28 Op. O.L.C. 79, 80 (2004) (“Authority of Agency Offi- 
cials”);, see Dep’t.of the Navy v. Egan, 484 U.S. 518, 527 (1988) (the 
President’s “authority to Gleaaity and control access to information bear- 
ing on national seourity . . flows primarily from this constitutional in- 
vestment of power in the President [as Commander in Chief] and exists 
quite apart from any explicit congressional grant”); United States v. 
Nixon, 418 U.S. 683, 705-06 (1974) (“Certain powers and privileges flow 
from the nature of enumerated powers; the protection of the confidentiali- 
ty of Presidential communications has similar constitutional underpin- 
nings.”). That authority is “not limited to. classified information, ae 
extend[s] to a// . . . information protected by [executive] privilege,” in- 
cluding presidential and attorney-client communications, attorney abe 
product, deliberative process information, law enforcement files, and 
national security and foreign affairs information. Authority of Agency 
Officials, 28 Op. O.L.C. at. 81 {emphasis added).? Protection of such 
information is “fundamental to the operation of Government and inextri- 


? Although some of these components, such as deliberative process information , paral- 
lel aspects of common law privileges, each falls within the doctrine of executive privi- 
lege, See; e.g., Whistleblower Protections for Classified Disclosures, 22 Op. O.L.C. 92, 
101-102 n.34 (1998); Assertion of Executive Privilege Regarding White:House Counsel's 
Office Documents, 20 Op. O.L.C. 2, 3 (1996) (opinion of Attorney General Janet Reno) 
{observing that.“{e]xecutive. privilege appli¢s” to certain White House. documents “be- 
cause of their deliberative nature, and because they fall within the scope of the attorney- 
client privilege. and the work-product’ doctrine”). 
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cably rooted in the separation of powers undet the Constitution.” Nixon, 
418 U.S, at 708. It ensures that “high Government officials and those who 
advise and assist them in the performance of their manifold duties” can 
engage in full.and candid decisionmaking, id. at 705, 708, andit is neces- 
sary to protect sensitive security and other information that could be used 
to the public’s detriment. 

The President may protect such privileged information from disclosure 
in the Executive's responses to congressional oversight proceedings. See 
Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498 
F'2d:725,.731 (D.C. Cir. 1974), As we have explained, “[i]n the congres- 
sional oversight context, as in all others, the decision whether and under 
what circumstances to disclose classified information” or other forms of 
privileged information “must be made-by:someone who is acting on the 
official authority of the President and who is ultimately responsible to the 
President.” Whistleblower Protections for Classified Disclosures, 22 Op. 
O.L.C. 92, 100 (1998) (“Whistleblower Protections”). Thus, ““Congress 
may not vest lower-ranking personnel in the Executive branch with a 
“right” to furnish national security or- other privileged information to a 
member of Congress without receiving official authorization to do so.” 
Authority of Agency Officials, 28 Op. O.L.C. at 80 (quoting March 9, 
1998 Statement of Administration Policy on S. 1668,. 105th Cong.); 
see Constitutionality of the Direct Reporting Requirement in Section 
802(e)(1) of the Implementing Recommendations of the.9/1 1 Commission 
Act of 2007,.32 Op. .O.L.C. 27, 43 (2008) (“Direct Reporting Require- 
ment”) (“We have long concluded that statutory provisions that purport to 
authorize Executive Branch officers to communicate directly with Con- 
gress without appropriate supervision . . . infringe upon the President’s 
constitutional authority to protect. against the unauthorized disclosure of 
constitutionally privileged information. ”). Because “statutes may not 
override the constitutional doctrine of executive privilege,” they may not 

“prohibit the supervision of the disclosure of any privileged information, 
be it classified, deliberative. process or other privileged material.” Au- 
thority of Agency Officials, 28 Op. O.L.C. at 81. It necessarily follows 
that congressional committees’ rules of procedure may not be used to 
override privilege or the Executive’s ability to supervise the disclosure of 
privileged information. 

The foregoing principles governed our analysis here. In order to control 
the disclosure of priviteged information, the President must have the 
discretion to designate a representative of the government to protect this 
interest at congressional depositions of agency employees, When employ- 
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ees testify about information created or received during their employment, 
they are disclosing the Executive Branch’s information. The same thing is 
true for former employees.’ Yet, in many cases, agency employees will 
have only limited experience with executive privilege and may not have 
the necessary legal expertise to determine whether a question implicates 
a. protected privilege. Moreover, the. employees’ personal interests in 
avoiding a conflict with the committee may not track the longer-term 
interests of the Executive Branch. Without an agency representative at 
the deposition to.evaluate which questions implicate executive privilege, 
an employee may be pressed—wittingly or unwittingly—into revealing 
protected information such as internal deliberations, attorney-client com- 
munications, or national ‘security information. See Nixon, 418 U.S. at 
705-06; Senate Select Comm., 498 F.2d at 731. Or the agency employee 
may be pressed into responding to inquiries that are beyond the scope 
of Congress’s oversight authority. See Barenblatt, 360 U.S. at 111-12 
(“Congress may only investigate into those areas in which it may poten- 
tially legislate or appropriate [and] cannot inquire into matters which are 
within the exclusive province of one of the other branches of the Govern- 
ment.”). 

Even ifthe President has not yet asserted a particular privilege, exclud-. 
ing agency counsel would diminish the President’s ability to decide 
whether a privilege should be asserted. The Executive Branch cannot 
foresee every question or topic that may arise during a deposition, but 
if questions seeking privileged information are asked, agericy counsel, 
if present, can ensure thatthe employee does not impermissibly disclose 
privileged. information. See Memorandum for Rudolph W. Giuliani, 
Associate Attorney General, from Theodore B. Olson, Assistant Attorney 
General, Office-of Legal Counsel, Re: Congressional Demand for Deposi- 
tion of Counsel to the President Fred F. Fielding at 2 (July 23, 1982) 
(“A witness before a Congressional committee may be asked—nder 
threat of contempt—a wide range of unanticipated questions about highly 
sensitive deliberations and thought processes, He therefore may be unable 
to confine. his remarks only to those which do not impair the deliberative 
process.”). The President, through his subordinates, must beable to inter- 
vene. before that information is disclosed, lest the effectiveness of the 


* See, e.g.,.Assertion of Executive Privilege Concerning the Dismissal and-Replace- 
ment of U.S. Attorneys, 31 Op.O.L.C. 1 (2007) (opinion of Acting Attorney General Paul’ 
D, Clement) (concluding that the President may assert executive privilege with respect to 
testimony by two former White House: Officials). 
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privilege be diminished. See Memorandum for Peter J. Wallison, Counsel 
to the President, from Charles J. Cooper, Assistant Attorney General, 
Office of Legal Counsel at 2 (Sept. 8, 1986) (agency counsel attending 
congressional interviews can advise “about the sensitivity of particular 
information and, if need be, to tefminate the interview to avoid disclosure 
of privileged information”). Accordingly, Committee Rule 15(€) unduly 
interferes with the President’s supervision of the disclosure of privileged 
information by barring agency counsel from the deposition of an agericy 
employee concerning official activities. 

These. concerns.were readily apparent in connéction with the subpoenas 
of Mr. Gore and. Mr. Kline. In both instances, the Committee sought 
information about communications among senior executive branch offi- 
cials regarding official decisions. There was no doubt that the depositions 
would implicate matters in which the Executive Branch had constitution- 
ally based confidentiality interests. Indeed, in Mr:.-Gore’s.March 7 inter- 
view, the Committee repeatedly asked him questions concerning poten- 
tially privileged matters—some of which a federal court had already held 
were protected by privilege in civil discovery..See New York v. U.S. Dep’t 
of Commerce, 351 F. Supp. 3d 502, 548 n.19 (S.D.N.Y. 2019) (summariz- 
ing discovery orders). And the Committee then noticed the deposition 
‘precisely to compel answers to such questions. See April 10 Cummings 
Letter at 3 (“The Department is well aware of the scope of the deposition, 
based on the issues raised at Mr: Gore’s March 7 interview and the list of 
18 [previously unanswered] questions provided by Committee staff.”). 
In Mr. Kline’s May 1 interview, the witness. was similarly instructed not 
to answer a number of questions implicating the Executive Branch’s 
confidentiality interests. Prohibiting. agency counsel from attending the 
depositions would have substantially impaired the Executive Branch’s 
ability to continue to protect such privileged information and to make 
similar confidentiality determinations in response to new questions. The 
Committee’s demands that the witnesses address questions already 
deemed unanswerable by agency counsel indicated that the exclusion of 
agency counsel would have been intended, in no small part, to circumvent 
executive branch mechanisms for preserving confidentiality. 


B. 
‘Committee Rule 15(e) also interferes with the President’s. authority 


to supervise the Executive Branch’s interactions with Congress. The 
Constitution vests “[t]he executive Power” in the President, U.S. Const. 
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art. II, § I, cl. 1, and requires him to “take Care that the Laws be faithfully 
executed,” id. § 3. This power and responsibility grant the President the 

“constitutional authority to'supervise and control the activity of subordi- 
nate.officials within the executive branch.” The Legal Significance of 
Presidential Signing Statements, 17 Op. O.L.C. 131, 132 (1993) (citing 
Frankliny. Massachusetts, 505 U.S. 788, 800 (1992)); see also Constitu- 
‘tionality of Statute Requiring Executive Agency to. Report Directly to 
Congress, 6 Op. O.L.C. 632, 637 (1982) (“Constitutionality of Reporting 
Statute”). As we have previously explained, “‘the right of the President to 
protect his control over the Executive Branch [is] based on the fiindamen- 
tal principle that-the President’s relationship with his subordinates must 
be free from certain types of interference from the coordinate branches of 
government in order to permit the President effectively to carry out his 
constitutionally assigned responsibilities.”” Authority of HUD’s. Chief 
Financial Officer to Submit Final Reports on Violations of Appropriations 
Laws, 28 Op. O.L.C. 248,252 (2004) (“Authority of HUD's CFO”) (quot- 
ing Constitutionality.of Reporting Statute, 6 Op. O.L.C. at 638-39). 

The President’s authority to.supervise his subordinates in the Executive 
Branch includes the power to control communications with, and. infor- 
mation provided.to, Congress.on behalf of the Executive Branch. See 
Direct Reporting Requirement, 32 Op. O.L.C. at 31, 39; Authority of 
Agency Officials, 28 Op. O.L.C. at 80-81; cf, United States ex rel. Touhy 
v. Ragen, 340 U.S; 462,.467-68 (1951) (upholding “a refusal by a subor- 
dinate of the Department of Justice to submit papers to the court in re- 
sponse to its subpoena duces tecum on the ground that the subordinate 
[wa]s prohibited from making such submission by” a valid order of the 
Attorney General). At'a. minimum, this responsibility includes the power 
to know about, and assert authority over, the disclosures his subordinates 
make to Congress regarding their official duties. 


Congressional efforts to prevent the President from supervising the Ex- 
ecutive Branch’s interactions with Congress interfere with the President’s 
ability to perform his constitutional responsibilities. We have long recog- 
nized that statutes, “if construed or enforced to permit Executive Branch 
officers to communicate directly with Congress without appropriate 
supervision by the President or his subordinates, would violate the consti- 
tutional separation of powers and, specifically, the President’s Article II 
authority to supervise Executive Branch personnel.” Direct Reporting 
Requirement, 32.Op. O.L.C. at 31-32, 39 (citing Authority of the Special 
Counsel of the Merit Systems Protection Board to Litigate and Submit 
Legislation to Congress, 8 Op. O.L.C:; 30, 31 (1984); Authority. of HUD’s 
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CFO, 28 Op. O.L.C. at 252-53; Authority of Agency Officials, 28 Op. 
O.L.C. at 80-82). It is on this. basis that the Department has consistently 
resisted congressional attempts to require, by statute, that. executive 
branch officials submit information to Congress in the form of reports 
without prior opportunity for review by their superiors. See, e.g., id. at 
34-39 (“[S]tatutory reporting requitements cannot. constitutionally be 
applied to interfere with:presidential Superyisicy and control of the com- 
munications that Executive Branch officers . . . send to Congress.”); 
Authority. of HUD’s CFO, 28 Op. O.L.C. at 25-83; Access to Classified 
Information, 20 Op..O.L.C. 402, 403-05 (1996); inspector General Legis- 
lation, 1 Op: O.L.C. 16, 18 (1977). 

Information sought in congressional depositions is no different. An 
agency employee testifying about official activities may be asked to 
disclose confidential information, yet the employee may lack the expertise 
necessary to protect privileged information on his own. Nor will an ‘em- 
ployee’s private counsel always adequately protect such information. 
Private’counsel may not have the expertise to recognize all situations 
raising issues of executive privilege, and in any event, recognizing such 
situations and protecting privileged information is not private counsel’s 
job. Private counsel’s obligation is to protect the personal interests of the 
employee, not the interests of the Executive Branch. An agency repre- 
sentative, by contrast, is-charged with protecting the Executive Branch’s 
interests during the deposition—ensuring that the. information the em- 
ployee provides to Congress is accurate, complete, and within the proper 
scope, and that privileged information is not disclosed. The Committee’s 
rule prohibiting agency counsel from accompanying an agency employee 
‘to-a deposition would. effectively,.and unconstitutionally, require that 
employee to report directly to. Congress on: behalf of the Executive 
Branch, without an adequate opportunity: for review by an authorized 
representative of the Executive Branch. 


Cc. 

Having concluded that the Committee could not constitutionally bar 
agency counsel ftom accompanying Mr. Gore or Mr. Kline to. depositions, 
we further advised that the subpoenas that required them to appear with- 
out agency counsel, over the Executive Branch’s objections, exceeded the 
Committee’s lawful authority and therefore lacked legal effect, The 


Committee could not constitutionally compel Mr. Gore or Mr. Kline to 
appeat under such circumstances, and thus the subpoenas could not be. 


13 


Opinions of the Office of Legal Counsel in Volume 43 


enforced by civil or criminal means or through any inherent contempt 
power of Congress. 

This conclusion is consistent with our treatment of referrals to the De- 
partment of contempt-of-Congress citations for criminal prosecution 
under 2 U.S.C. §§ 192 and 194. We have opined that “the criminal con- 
tempt of Congress statute does not apply to the President or presidential 
‘subordinates who assert executive privilege.” Application of 28 U.S.C. 
§ 458 to Presidential Appointments of Federal Judges, 19-Op. O.L.C. 350, 
356 (1995); see also Whether the Department of Justice May Prosecute 
White House Officials for Contempt of Congress, 32. Op, O.L.C. 65, 65— 
69 (2008) (concluding that the Department cannot take “prosecutorial 
action, with respect to current or former White House officials who . 
declined to appear to testify, in response to subpoenas from.a congres- 
sional committee, based on the President’s assertion of executive privi- 
lege”); Prosecution for Contempt of Congress of an Executive Branch 
Official Who Has Asserted a Claim of Executive Privilege, 8 Op. O.L:C. 
101, 101-102 (1984) (“Prosecution for Contempt”) (finding that “the 
contempt of Congress‘statute was not intended to apply and ‘could not 
constitutionally be applied to an Executive Branch official” who followed 
presidential instructions to “assert[] the President’s claim of executive 
privilege”). Nor may Congress “utilize its inherent ‘civil’ contempt pow- 
ers. to arrest, bring to trial, and punish an executive official who assert[s] 
a Presidential claim of executive privilege.” Prosecution for Contempt, 
8 Op. O.L.C. at 140 1.42. The fundamental constitutional principles 
underlying executive privilege. would be vitiated if any éxecutive branch 
employee following a direction to invoke the privilege could be prosecut- 
ed for doing so. 

Similarly, we believe it would be unconstitutional to enforce a subpoe- 
na against an agency employee who declined to appear before Congress, 
at the agency’s direction, because the committee would not permit ‘an 
agency representative to’ accompany him. As: discussed above; having an 
agency representative present at a deposition of an agency employee may 
be necessary for the President to.exercise his authority to supervise the 
disclosure of ‘privileged information, as well as to ensure that the testi- 
mony ‘provided is accurate, complete, and properly limited in. scope. 
Therefore, agency employees, like Mr. Gore and Mr. Kline, who follow 
an. agency instruction not to appear without. the presence of an agency 
representative are acting lawfully to protect the constitutional interests of 
the Executive Branch. 
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In reaching this conclusion, we considered the contrary argumenits ad- 
vanced by the Committee in its April 10 and April 22 letters. The Com- 
mittee’s. principal argument was that prohibiting agency counsel from 
attending depositions of agency employees poses no constitutional con- 
cern because Congress has the authority to “détermine the Rules.of its 
Proceedings,” U.S, Const. art. I, § 5, cl. 2; see April 10 Cummings Letter 
at 2-3; April 22. Cummings Letter at 3. But congressional rulemaking 
authority “only empowers Congress to bind itself.” Chadha, 462-U.S. at 
955 n.21 (positing that the Constitution’s provision of several powers like 
procedural rulemaking where each House of Congress can act alone 
reveals “the Framers’ intent that Congress not act:in any legally binding 
manner outside a closely circumscribed legislative arena, except in specif- 
ic and enumerated instances”). Such rulemaking authority does not grant 
Congress the power to compel testimony ftom agency officials under 
circumstances that interfere with the legitimate prerogatives of the Execu- 
tive Branch. 

Congress’s.authority to make rules governing its own-procedures does 
not mean that the constitutional authorities. of a co-equal branch.of gov- 
ernment are checked at the door. See Barenblatt, 360 U.S. at 112 (noting 
that when engaging in oversight, Congress “must exercise its powers 
subject to the limitations placed by the Constitution on governmental 
action”). To the contrary, Congress “may not by its rules ignore constitu- 
tional restraints.” United States v. Ballin, 144 U.S. 1, 5 (1892). Congress 
may not, by statute, override the President’s constitutional authority to 
control the disclosure of privileged information and to supervise executive . 
branch employees. See Direct Reporting Requirement, 32 Op. O.L.C. at 
43-44; Whistleblower Protections, 22 Op. O.L.C. at 100. It necessarily 
follows that a committee may not accomplish the’same result by adopting 
a rule governing its own proceedings. 


The Committee also justified Committee Rule 15(e) on the ground that 

it has been in place for a decade. See April 10 Cummings Letter at 3; 
April 22 Cummings Letter at 3. But congressional committee use of 
depositions is a relatively recent innovation, and historically such 
“{djepositions have been uséd in a ‘relatively small number of major 
congressional investigations.” Staff Depositions at 1. Moreover, commit- 
tees. proposing the use of depositions have previously faced objections 
that they may improperly “‘circumvent the traditional committee pro- 
cess” of hearings and staff interviews and may “compromise the rights of 
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deponents.” Jd. at 2; see supra pp. 3-4. Accordingly, the Committee’s 
limited previous use of depositions from which agency counsel were 
excluded does not reflect a-“long settled and established practice,” much 
less one that has been met by acquiescence fron the Executive Branch. 
NERB v. Noel. Canning, 573 U.S. 513, 524 (2014) (internal quotation 
marks.and brackets omitted). 

In addition, the Committee claimed that Rule 15(e) serves the purpose 
of “ensur[ing] that the Cominittee:is able to: depose witnesses in further- 
ance of its investigations without having in the room representatives of 
the agency under investigation.” April 10 Cummings Letter.at‘2; April 22 
Cummings Letter at 3. But that-assertion does no- more than restate the 
rule’s effect, without advancing any legitimate rationale for excluding the 
agency’s representatives, much less. one ‘sufficient to alter the constitu- 
tional calculus. The Committee here did not seek information concérning 
the private: affairs of agency employees or articulate any particularized 
interest in excluding agency counsel. In fact, agency counsel appeared at 

‘the staffinterviews of both Mr. Gore.and Mr. Kline. In view of the Presi- 

dent’s clear and well-established interests in protecting privileged infor- 
mation and supervising the Executive Branch’s interactions. with Con- 
gtéss, the Committee offered no countervailing explanation for why it 
‘would be necessary to exclude ary agency representative from these two 
depositions. 

Indeed, the Committee has not explained why, as a general matter, the 
House needs to exclude agency counsel from depositions of agency offi- 
cials. Agency representatives routinely accompany and support agency 
employees. during congressional hearings and staff interviews. See Au- 
thority to Pay for Private Counsel, 41 Op: O.L.C. at.*3 (“When congres- 
sional committees seek to question employees of an Executive Branch 
agency in the course of a congressional oversight.inquiry of the agency, 
the Executive Branch’s longstanding general practice has been for agency 
attorneys to accompany the witnesses.”); Reimbursing Justice Department 
Employees for Fees Incurred in Using Private Counsel Representation at 
Congressional Depositions,. 14 Op. O.L.C. 132, 133 (1990) C@[Wyhen 

- Department employees are asked in their official capacities to'give oral 
testimony for a congressional investigation (whether at.a hearing, inter- 
view or deposition), a Department counsel or other representative. will 
normally accompany the -witness.”); Representation of White House 
Employees, 4B Op: O.L.C. at 754 (“[L]egitimate governmental interests” 
are “[o]rdinarily . .. monitored by agency counsel who accompany execu- 
tive branch employees called to testify before congressional coimit- 
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tees.”). There is no basis for believing that this routine practice diminishes 
the Committee’s ability to acquire any information it may legitimately 
. seek.* 


In defending the exclusion of agency counsel, the Committee pointed 
out that the witnesses may bring their private counsel to the depositions. 
April 10 Cummings Letter at 2; April 22 Cummings Letter at 3. But 
allowing agency employees to be accompanied by private counsel is no 
‘substitute for the presence of agency counsel. In addition to imposing 
unnecessary burdens on agency employees by requiring the retention of 
private counsel, the practice does not adequately protect the agency’ *s. 
interests. As’ explained above, the President must be able fo supervise who 
discloses executive branch information and under what conditions. An 
employee’s private counsel, however, represents the interests of the 
employee, not the agency, and “the attorney owes a fiduciary duty anda 
duty of confidentiality to the employee, not the agency,” Authority to Pay 
for Private Counsel, 41 Op. O.L.C. at *5; see also Representation of 
White House Employees, 4B Op. O.L.C, at 754 (“[A]jny counsel directed 
‘to. represent governmental interests. must be controlled by the Govern- 
ment, and private counsel. retained by employees to represent personal 
interests should not be permitted to assert governmental interests or - 
privileges.”). Even ifthe private counsel may sometimes assist the agency 
employee in protecting agency information, the Committee cannot require 
the Executive Branch to rely upon the private counsel to make such judg- 
ments. Private counsel is not likely to know as well as agency counsel 
when a line of questioning, especially an unanticipated one, might intrude 
upon the Executive Branch’s.constitutionally protected interests. 

Finally, we concluded that the Committee’s proposed accommoda- 
tion—to make a separate room available for agency. counsel at the two 
depositions—was insufficient to remedy these constitutional concerns. 
See April 10 Cummings Letter at3; April 22 Cummings Letter at 3. That 


“Tn a similar vein, agency employees are routinely represented by agency counsel 
in connection with depositions in.ciyil litigation and, where appropriate, agency counsel 
‘will instruct agency employees not to answer questions that implicate privilege. Further,. 
as the Supreme Court recognized in Touhy, 340 U.S. 462, the head of'an- agency may 
properly bar subordinate officials from disclosing privileged agency information;. and 
departments have accordingly enacted so-called Touhy regulations to ensure that privi- 
leged information is appropriately protected by agency officials-in civil discovery. See, 
é:g.,.28 C.F.R. §§ 16.21-16,29. (Depattment of Justice Touhy regulations), Just.as agency: 
counsel may properly participate in ensuring appropriate disclosures in depositions in 
civil litigation, agency.counsel may: properly do so in congressional depositions. 
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practice would put the onus on the agency employee and his private 
counsel to divine whether the agency would have privilege concerns about 
each question, and then “request a break during the deposition to consult 
with” agency counsel]. April 10 Cummings Letter at 3; see April 22:Cum- 
mings Letter at 3,.Because this practice would leave such judgments 
entirely up to the employee and his private counsel, as well as depend on 
the discretion of the Committee’s staff to grant the requested break, it 
would not adequately ensure that the agency could make the necessary. 
decisions to protect privileged information during the course of the depo- 
sition. It also would prevent the Executive Branch from ensuring that the 
testimony provided was accurate, complete, and properly limited in scope. 

We recognize that there is at least one circumstance—an appearance 
before a.grand jury—where a witness’s attorney must remain ina separate 
room during questioning. See Fed. R. Crim. P. 6(d)(1); United States v. 
Mandujano; 425 U.S. 564, 581 (1976). However, grand juries:can hardly 
provide a model for congressional depositions, because they operate under 
conditions of extreme secrecy, and there is a long-established practice of 
excluding ail attorneys for witnesses before the grand jury. See, ¢.g., Inré 
Black, 47 F.2d 542, 543 (2d Cir. 1931); Latham v. United States, 226 F. 
420, 422 (Sth Cir. 1915). Committee Rule 15(e) not only lacks the histori- 
cal pedigree of grand-jury proceedings, but the information collected in 
congressional depositions is not inherently confidential. Indeed, the 
Committee does not even have a categorical objection to allowing wit- 
nesses to be accompanied by counsel. Rather, the rule permits witnesses 
to be accompanied by counsel of their choice, provided that counsel does 
not represent the agency as well. This targeted exclusion underscores 'the 
‘separation of powers problems.* 


> Indeed, the federal courts have recognized that “[tfhere is a clear difference between 
Congress’s legislative tasks and the responsibility of a grand jury.” Senate Select Conm.,. 
498 F.2d at 732;-see also Nixon, 418 U.S. at 712.n:19 (distinguishing the “constitutional 
need for relevant evidence in criminal trials,” on the one hand, from “the need for relevant 
evidence in civil litigation” and “congressional demands for information,” on the other). 
Congressional depositions appear more-akin to depositions in civil litigation, rather than 
grand juries, and in civil litigation it is well established that attorneys “representing the 
deponent” and.attorneys representing “any party to the litigation” have “the right to. be 
present” at-a deposition: Jay E. Grenig & Jeffrey 8. Kinsler, Handbook of Federal Civil 
Discovery.and Disclosure § 5:29 (4th ed, 2018). 
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For the foregoing reasons, we concluded that the Committee’ s prohibi- 
tion on agency counsel’s attendance at depositions impermissibly: in- 
fringed on the President’s constitutional authority to protect information 
within the scope of executive privilege and to supervise the Executive 
Branch’s communications with Congress. Although the Executive Branch 
must facilitate legitimate congressional oversight, the constitutionally 
mandated accommodation process runs both ways. See Am. Tel. & Tel. 
Co., 567 F.2d at 127; 130-31. Just as the Executive must provide Con- 
gress with information necessary to perform its legislative functions, 
Congress through its oversight processes may not override the Executive 
Branch’s constitutional prerogatives. See Barenblatt, 360 U.S. at 112. 
Here, the constitutional balance requires that agency representatives be 
permitted to assist agency officials in connection with providing deposi- 
tion testimony, including on matters that implicate privileged information. 
Thus, we advised that the subpoenas purporting to compel Mr. Gore and 
Mr. Kline to appear without agency counsel exceeded the Committee’s 
authority and were without legal effect. 


STEVEN A. ENGEL 


Assistant Attorney General 
Office of Legal Counsel 
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THE WHITE HOUSE 


WASHINGTON 
October 8, 2019 
The Honorable Nancy Pelosi The Honorable Adam B. Schiff 
Speaker: Chairnian 
House:of Representatives House Permanent Select Committee on 
Washington, D.C. 20515 Intelligence 


. Washington, D.C, 20515 
The Honorable Eliot L. Engel 


Chairman . The Honorable Elijah E. Cummings 
House Foreign Affairs Committee Chairman 
Washington, D.C, 20515 House Committee on Oversight and Reform 


Washington, D.C. 20515 
Dear Madam Speaker and Messrs, Chairmen: 


1 write on behalf of President Donald J. Trump in response to your numerous, legally 
unsupported demands made as part of what you have labeled—-contrary to the Constitution of the 
United States and-all past bipartisan precedent—as an “impeachunent inquiry.” As you know, 
you have designed and implemented your inguity in a manner that violates fuindamental fairness 
-and constitutionally mandated due process. 


For exainple, you have denied the President the right to.cross-examine witnesses, to call. 
-witnesses, to receive-transcripts of testimony, to have access to evidence, to have counsel 
present, and many other basic rights guaranteed to all Americans. You have conduicted your 
proceedings in.secret,. You have violated civil liberties and the separation of powers by 
threatening Executive Branch officials, claiming that you will seek to punish those who exercise 
fundamental constitutional rights and prerogatives, All of this violates the Constitution, the rule 
of law, and every past precedent, Never before in our history has the House of 
Representatives—ainder the control of either. political party—taken the American people'down 
the dangerous path you seem determinéd'to pursue. . 


Put simply, you seek to overturn the results of the 2016 election and deprive the 
American people of the President they have freely chosen. Many Democrats now apparently 
view impeachment not only as 4 means.to urido the democratic resuits of the /asf election, but as 
a.strategy to influence the vext election, which is barely more than a year away.. As one member 
of Congress explained, he is “concerned that if we don't impeach the President, he will get 
reelected”! Your highly partisan and unconstitutional effort threatens piave and lasting damage 
to our democratic institutions, to our system of free elections, and to the American people, 


' Interview with Rep. Al Green, MSNBC (May 5, 2019). 
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For liis part, President Trump took the unprecedentéd step of providing the public 
transparency by declassifying and.releasing the record of his call with President Zelenskyy of 
Ukraine. The recoid clearly established tliat the call was completely appropriate and that there is 
no basis for your inquiry, The fact that there was nothing wrong with the call was also. 
powerfully confirmed by. Chairmait Schiff’s decision to:create.a false version of the call and read 
it fo the American people at a congressional hearing, without disclosing that he was simply 
making it.all up. 


In addition, information. has recently come to light that the whistleblower had contact 
with Chairman Schiff’s office before filing the complaint. His initial denial of such contact 
caused The Washington Post to conclude that Chairman Schiff “clearly made-a staternent that 
was false.”? In-any event, the American people understand that Chairman Schiff cannot covertly 
assist with the submission of a complaint, mislead the public about his involvement, read a 
counterfeit version of the call to the American people, and then pretend to sit in judgment as a 
neutral “investigator.” 


For these reasons, President Trump and his Administration reject your baseless, 
unconstitutional efforts to overturn the democratic process. Your unprecedented actions have: 
left the President with.no choice, In order to fulfill his duties to the American people, the 
Constitution, the Executive Brarich, and all future occupants of the Office of the Presidency, 
President Trump and his Administration cannot participate in your partisan and unconstitutional 
inquiry under these.cixcumstances, 


L Your “Inquiry” Is Constitutionally hivalid and Violates Basic Due Process Rights 
and the Separation of Powers. 


Your inquiry is constitutionally invalid anda. 1 violation of due process, In the history of 
our Nation, the House of Representatives has never attempted to latinch an impeachment inguiry 
against the President without a majority of the House:taking political accountability for that 
decision by voting to authorize such a dramatic constitutional step. Here, House leadership: 
claims to have initiated the gravest inter-branch conflict. contemplated under our Constitution. by 
means of nothing more.than.a press conference at which the Speaker of the Hotse simply 
announced an “official impeachment i inquiry?” Your contrived process is unprecedented in the 


- 2019). Kessler, Schiff's False Claim His.Committee Had Not Spoken fo the Whistleblower, Wash, Post (Oct: 4, 
2019 


3 Press Release, Nancy Pelosi, Pelosi Remarks Announcing Impeachment Inquiry (Sept. 24, 201 9), 
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liistory of the Nation,‘ and lacks the necessary authorization for a valid impeachment 
proceeding.° 


The Committees’ inquiry also-suffers fiom a separate, fatal defect. Despite Speaker 
Pelosi’s commitment to “treat the President with fairness,”® the Committees have not established 
any procedures affording the President even the most basic protections. demanded by due process 
under the Constitution.and by. fundamental fairness. Chairman Nadler of the House J udiciary 
Coinmittee has expressly acknowledged, at least whien the President was .a member of his own 
party, that “[t]he power of impeachment. . . demands asigorous level of due process,” and that 
in this context “due process meanf{s] , ... the right to be informed of the law, of the charges 
against you, the right to ’confront:the witnesses against you, to call your own witnesses, and to 
have the assistance. of counsel.”? All of these procedures have been abandoned here. 


These due process rights are rota matter of discretion for the Committees to dispense 
with at-will, To the contrary, they are constitutional requirements, The Supreme Court has 
recognized that due process protections apply to all congressional investigations.’ Indeed, it has 
been recognized that the Due Process Clause applies to impeachment proceedings,? And 
precedent for the rights to cross-examine witiesses, call witnesses, and present evidence dates 
back nearly 150 years.! Yet the Committees have decided to deny the President these 
elementary rights and protections that form the basis of the American justice system and are 
protected by the Constitution. No-citizen—including the President—should. be treated this 
unfairly. 


+ Since the Founding of the Republic, under unbroken practice, the House has never uridertaken the solemn 
responsibility of an impeachment inquiry directed at the Presidenit without first adopting a resolution authorizing 
a committee to begin.the inquiry. The inquiries into the impeachments of Presidents Andrew-Johnson and Bill 
Clinton proceeded fn multiple phases, each authorized by a. separate House resolution.: See, e.g., H.R. Res. 585, 
105th Cong..(1998); H.R: Res, 525, 105th Coug, (1998); III Hinds* Precedents §§ 2400-02,.2408, 2412.. And 
before the Judiciary Committee initiated an impeachment inquiry: into President Richard Nixon, the Committee’s. 
chairman rightfully recognized that “a[n} [inquiry] resolution has always been passed by the House” and “is 4 
necessary step.” III Deschler’s Precedenits ch. 14, § 15.2. The House then satisfied that requirement by adopting. 
H.R. Res, 803, 93rd Cong, (1974), 

Chairman Nadler has recognized the importance of taking a vote in the House before bepinning a presidential 

impeachment inquiry. At the outset of the:Clinton impeachment inquiry—where a floor vote was held—he 

argued that even limiting the time for debate before that vote was improper and that “an houi'debateon this 

momentous decision is-an insult to the American people and.another sign that this is not going to be fair.” 144 

Cong. Rec. H10048 (daily ed. Oct. 8, £998) (statement of Rep. Jerrold Nadler). Here, the House has dispensed 

with any vote.and any debate af all, 

* Press Release, Nancy Pelosi, Transcript of Pelosi Weekly Press Conference Today (Oct, 2, 2019). 

7 Examining the Allegatioris of Misconduct Against IRS Commissioner John Koskinen (Part 4): Heariug Before 
the 2. Comm, on the Judiciary, Wath Cong. 3 (2016) (statement of Rep. Jerrold Nadler); Background and 
History of impeachment; Hearing Before the Subcomm, on the Coustituilon of the H. Comm. on-the Judiciary, 
105th Cong. 17 (1998) (statement of Rep, Jerrold Nadler), 

® See, e.g:,. Watkins -v.. United States, 354 U.S. 178, (88 (1957); Quinn v. United States, 349 U.S. 155, 161 (1955), 

9 See Hastings v, United States, 802 F. Supp..490, 504 (D.D.C. 1992), vacated on other grounds by Hastings v. 

_ United States, 988 F.2d 1280 (D.C. Cir. 1993). 
10 See, e.g., WI Hinds’ Precedents § 2445, 
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To comply with the Constitution’s demands, appropriate procedures would include—at a. 
minimum—the right to see all evidence, to present evidence, to'call witnesses, to have counsel 
present at all hearings, to cross-examine all witnesses, to make objections relating to the 
examination of witnesses or the admissibility of testimony and evidence, and to respond to 
evidence and testimony, Likewise, the Committees must provide for the disclosure of all 
evidence favorable to the President arid all evidence bearing on the credibility.of witnesses called 
to testify in the inquiry, The Committees’ current procedures provide none of these basic 
constitutional rights. 


In addition, the House has not provided the Committees’ Ranking Members with the 
authority to issue subpoenas. The right of the minority to issue subpoenas—subject to the same 
ules as the majority—has been the standard, bipartisan practice in all recent resolutions 
authorizing presidential impeachment inquiries.’’ The House’s failure to provide co-equal 
subpoena power in this case ensures.that any inquiry will be nothing more than a one-sided effort 
by House Demoerats to gather information favorable’ to their views and to selectively release it 
as only they determine. The House’s utter disregard for the’established. procedural safeguards 
followed ‘in past impeachment inquiries shows that the currerit proceedings are nothing more. 
than an-unconstitutional exercise in. political theater. 


. As if denying the President basic procedural protections were not enough, the 
Committees have also resorted to threats and intimidation agairist potential Executive Branch 
Witnesses, Threats by the Coniumittees against Executive Branch witnesses who assert common 

-and longstanding rights destroy the integrity of the process aid brazenly violate fiindamental due 
process. In letters to State: Department employees, the Committees have ominously threatened— 
without any legal basis and before the Committees even issited a subpoena—that “[a]ny failure 
to appear” i response toa mere letter request for a deposition “shall constitute evidence of 
obstruction.”!? Worse, the Committees have broadly threatened that if: State Department officials 
altempt to insist upon the right for the Department to have.an agency lawyer present at 
depositions to protect {egitimate Executive Branch ‘confidentiality interests—or apparently if 
they make any effort to protect those confidentiality interests at al/—these officials will have 
their salaries withheld,” | 


The suggestion that it would somehow be problematic for anyone to raise long- 
established Executive Branch confidentiality interests and privileges in response to a request. for 
a deposition is legally unfounded; Not surprisingly, the Office of Legal Counsel at the 
Department of Justice has made clear on. multiple occasions that employees of the Executive 
Branch who have been instructed not to appear or not to provide particular testimony before 
Congress based on privileges or immunities of the Executive Branch cannot be punished for 


) HER.Res, $81, 105th Cong. (1998); H.R. Res, 803, 93rd Cong. (1974). 
? Letter from Bliot L, Engel, Chairman, House Committee on Foreign Affairs, et al., to George P. Kent, Deputy 
_ Assistant Secretary, U.S. Department of State 1 (Sept. 27, 2019). i , 
33 See Letter from Bliot L. Engel, Chairman, House Committee.on Foreign Affairs, et al., to John J. ‘Sullivan, 
Deputy Secretary of State 2-3 (Oct. 1, 2019). 
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following such instructions.'* Current and former State Department officials are duty bound to 
protect the confidentiality interests of the Executive Branch, and the Office of Legal Counsel has 
‘also recognized that itis unconstitutional to exclude agency counsel from participating in 
congressional depositions.'* In addition, any attempt to withhold an official’s salary for the 
assertion of such interests would be unprecedented and unconstitutional.!® The Comunittees’ 
assertions on these points amount to nothing more than strong-arm tactics designed to rush 
proceedings without any regard for due process and the rights of individuals and of the Executive 
Branch, Threats aimed at intimidating individuals who assert these basic:rights are attacks on, 
civil liberties that should profoundly concern all-Americans. 


Ti, The Juyalid “Impeachment Inquiry” Plainly Secks To Reyerse the Election of 2016 
and To Influence the Election of 2020. 


The effort to impeach. Président Trumip—without regard to any evidence of his actions in 
office—is a naked political strategy that began the day he was inaugurated, and perhaps even 
before.'” Th fact, your transparent rush to judgment, lack of democratically accountable 
authorization, and violation of basic rights in the current. proceedings make clear the illegitimate, 
partisan purpose of this purported “impeachment inquiry.” The Founders; however, didnot 
create the extraordinary mechanism of impeachment so. it could be used by a political party that 
feared for its prospects against-the sitting President ix the next election. ‘The decision as to who 
will be elected President in 2020 should rest with the people: of the United States, exactly where 
the Constitution places it. 


Democrats themselves used to recognize the dire implications of impeachment for the 
Nation. For example, in the past, Chairman Nadler has explained: 


The effect of impeachment is to overturn the popular will of the voters. We 
must not overturn an election ard remoye-a President from office except to 
defend our system of government or our constitutional liberties against.a dire. 
threat, and we must not do so: without an ovetwhelining ‘consensus of the. 
American people, There nnist iever be:a narrowly. voted impeachment or an 
impeachment supported by one of our major- political parties and opposed by 
another. Such an impeachment will produce divisivenéss and bitterness in our 


"See, e.g., Testimonial Inniunity Before Coitgress of the Former Counsel to thé President, 43:Op. O.L.C. _, 719 
(May 20, 20.19); Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a 
Claim of Executive Privilege, 8 Op. 0...C; 101, 102, 140 (1984).¢'The Executive, however, mustbe fiee from 
the threat of criminal prosecution if its right to assert executlve privilege is to have any practical substance.”) 

' Attempted Exclusion of Agency Counsel from Congressional Depositions of Agency Employees, 43 Op. O.L.C. 
_, ¥1-2 (May 23, 2019). 

%@ See President Donald J. Trump, Statement by-the President on Signing the Consolidated Appropriations Act, 

2019 (Feb, 15,2019); Authority of Agency Officials To Prohibit Employees Front Providing Infoiniation to 
Congress, 28 Op, O.L.C; 79, 80 (2004), 
7 See Matea Gold, The Campaign To impeach Presiden Triimp Has Begun,, Wash, Post-(Jan, 21, 2017) (“At the 
moment the new commander in chief was sworn in, a campaign to build public support for his impeachment 
went live ...°.”), 
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potitics for years to come, and will call into question the very legitimacy of 
our political institutions. '* 


Unfortunately, the President’s political opponents. now seem eager to transform 
impeachment from an extraordinary remedy that'should rarely be contemplated into a 
conventional political weapon to be deployed for partisan gain. These-actions:are a far cry from 
what our Founders envisioned when they vested Congress with the “important trust” of 
considering impeactiment.'? Precisely because it nullifies the outcome of the democratic 
process, impeachment of the President is fraught with the risk of deepening divisions in the 
country and creating long-lasting rifts in: the body politic.2° Unfortunately, you are now playing 
out exactly the partisan rush to judgment that the Founders.so strongly warned against. The 
American people deserve much better than this, 


Il. There Is No Legitimate Basis for Your “Intpeachment Inquiry”; Instead, the 
Committees’ Actions Raise Serious Questions. 


It is transparent that you have resorted to such unprecedented and unconstitutional 
procedures because you know that a fair process would expose the lack of any basis for your 
inquiry, Your current effort is founded on a completely appropriate cal! on July 25, 2019, 
between President Trump and President Zelenskyy of Ukraine, Without waiting to see what was 
actually said on the call, a press conference was held announcing an “impeachment inquiry” 
based on falsehoods and misinformation about the call.2! To xebut those falselioods, and to 
provide transparency to the American people, President Trump secuied agreement from the 
Government of Ukraine and took the extraordinary step of declassifying and publicly releasing 
the record of the call, That record clearly established that the call was completely appropr iate, 
that the President did nothing wrong, and that there is no-basis for an. impeachment i inquiry. Ata. 
joint press conference shortly after the call’s public release, President Zelenskyy agreed that the 
call was appropriate,** In addition, the Department of Justice:announced that officials there had 
reviewed the call after a sefeiral for an alleged campaign finance law violation and found ‘no such 
violation.” 


Perhaps the best evidence that there:was no wrongdoing on the call is the fact that, after 
the actual record: of the call was released, Chairman Schiff chose to concoct a false version of the 
call and to read his made-up transcript to the American people-at a public hearing.”* This 


18 (44 Cong. Rec. HI 1786 (daily'ed. Dec. 18, 1998) (statement of Rep, Jerrald Nadler). 

'° The Federalist No. 65 (Alexander Hamilton), 

See id. 

41 Press Release, Nancy Pelosi, Pelasi Rematks Announcing Impeachment Inquiry (Sept. 24, 2019). 
? President Triaup Meeting with Ukvainian President, C-SPAN (Sept..25,2019), 


3 Statement of Keri Kupec, Director, Office of Public Affairs, Dept. of Fustice (Sept. 25, 2019) (“[T]he 
Departinent’s Criminal Division reviewed the official record of the call and determined, based on the fucts and 

_ applicable lavy, thal there was no campaign finance violation and that-no further action was warranted.”). 

4 See Whistleblower Disclosure: Hearing Before the H. Select Cont, on Intel., 116th.Cong..(Sept. 26, 2019) 
{statement of Rep. Adam Schiff). 
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powerfully confirms there is no issue-with the actual call. Otherwise, why would Chairman 
Schiff feel the need to make up his own version? The Chairman’s action only further 
undetinines the: public’s confidence in the. faimess.of any inquiry before his Committee. 


The real problem,.as we ae now learning, i is. that Chairman Schiff’s office, and perhaps 
oathers—despite initial ‘denials—were involved in advising the-whistleblower before the 
coinplaint was filed, Initially; when asked.on national television about interactions with the 
whistleblower, Chairman Schiff unequivocally Stated that “fw]e have not spoken directly with 
the whistleblower. We would like to,” 


Now, however, it has been reported that the whistleblower approached the House 
Intelligence Committee with information—and received guidance from the Committee—before 
filing a complaint with the Inspector General Asa result, The Washington Posi conclided that 
Chairman Schiff “clearly made a statement that was false.”*”7 Anyone who was involved in the 
preparation or submission of the whistleblower’s complaint cannot possibly act as a fair and 
impartial judge in the same matter—particularly after misleading the American people about his 
involvement. 


All of this raises serious questions that-must be investigated.. However; the Cominittees 
are-preventing anyone, including the minority, from looking into these critically important. 
matters. Atthe very least, Chairman Schiff must immediately make available all docunients 
relating to these issues, After all, the American people havea right to know about the: 
Committees’ own actions with respect to thesé matters; 


* * mt 


Given that your inquiry lacks afty legitimate constitutional foundation, any pretense of 
fairness, or even the most elementary due process protections, the Executive Branch cannot be. 
expected to participate in it, Because participating in. this inquiry under the: current 
unconstitutional posture would inflict lasting institutional harm on the Executive Branch and. 
lasting. damage to the separation of powers, you have.left the President no. choice. Consistent 
with the duties of the President of the United ‘States, and in particular his obligation to preserve 
the rights of future occupants of his office, President Trump cannot permit his Administration to 
participate in this partisan inquiry under these circumstances, 


Your recent letter to the Acting White House Chief of Staff argues that “[e]ven if'an 
impeachment inquiry were not underway,” the Oversight Committee may seek this information 


* Interview with Chairman Adaiit Schiff; MSNBC (Sept. 17, 2019). 


a ( ulian Batnes, et al.; Schiff Got Early Account of Accusations as Whistle-Blower's Concerns Gr ew, N.Y. Times 
Oct, 2; 2019), 


2 on Kessler, Schiff’s False Claim His Committee Had Not Spoken to the Whistleblower, Wash, Post (Oct. 4, 
2019 


Speaker Pelosi, and Chairmen Engel, Schiff, and 
Cummings 
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as a niatter of the established oversight process.”?> Respectfully, the Comuiittees.cannot have it 
both ways. The letter comes from the Chairmen of three different Committees, it transmits’‘a 
subpoena “[p]ursuant fo the House of Representatives” impeachment inquiry,” it recites that the 
documents will “be collected as part of the House’s impeachment inquiry,” and it asserts that the 
documents will be “sharéd among the Committees, as well as with the Committee:on the 
Judiciary as appropriate.” The letter is inno way. directed at collecting information. in.aid of 
legislation, and you simply cannot expect to rely on oversight authority.to gather information for 
an unauthorized impeachiment inguiry that conflicts with all-historical precedent and rides. 
roughshod over. due process ahd the separation of powers. If the Committees wish to-return to 
the regular order of oversight requests, we stand ready to engage:in that process as we have in 
the past, in a manner consistent with well-established bipartisan constitutional protections and a 
respect for the separation of powers enshrined in our Constitution, 


For the foregoing reasons, the President cannot allow. your constitutionally illegitimate 
proceedings to-distract him and those in the Executive Branch from their work on behalf of the 
American people, The President has:a country to lead, The American people elected him to do 
this job, and he remains focused.on fulfilling his promises to the American people. He has 
important work that he must continue on their behalf, both at home and around the world, 
including continuing strong economic growth, extending historically low levels of. 
unemployment, negotiating trade deals, fixing our broken immigration system, lowering 
prescription drug prices, and addressing mass shooting violence. We hope that, in light of the 
many deficiencies we haye identified in your proceedings, you will abandon the current invalid 
efforts to pursue an impeachment inquiry and join the President in focusing on the many. 
important goals that matter to the American people. 


CC: Hon, Kevin McCarthy, Minority Leader; House of Representatives 
Hon. Michael McCaul, Ranking Member, House Committee on Foreign Affairs 
Hon, Devin Nunes, Ranking Member, House Permanent Select Committee on’ 
Intelligence 
Hon, Jim Jordan, Ranking Member,.House Committee on Oversight and Reform. 


33 Letter from Elijah E, Cummings, Chairman, House Committee.on Oversight and Government Reform, et al., to 
John Michael Mulvaney, Acting Chief of Staff to the President 3 (Oct. 4, 2019). 


2 Id atl, 


Department Guidance Regarding Privileges and Work-Product Protections [Tab D] 


The Department asks all personnel to abide by important obligations as employees of the 
Departinent. These obligations include the following requirements: 


e Improper disclosure of any classified information is strictly prohibited. 


© No documents, electronically stored information, or tangible things relating to official 
duties, inckiding personal notés,.should be produced or turned over during or after the 
proceedings. As noted in the Department's October 15 letter, the Department has 
taken independent steps to “identify, preserve; and collect potentially responsive 
documents” {Tab A], in order to engage with the three Committees or other 
Congressional Committees once outstanding legal issues are resolved. 


* All privileges.and work-product-protections must be strictly preserved, including, but. 
not limited to: 


1} Executive Privilege. It is for thé President.and the Department of Justice—not 


2) 


the Department of Defense—to determine for the Executive Branch the scope 


ofthe privilege and whether it has been waived, e.g., by public statements. 


Accordingly, the.Department advises that employees exercise an abundance of 
caution and refrain from giving any testimony, unless otherwise instructed by 
the White House, regarding: 


(a) internal White House (including National Security Council (NSC), 
Office of Management and Budget (OMB)) communications (including but 
not limited to letters, documeits, phone calls, and e-mails);. 


(b) communications. between White House officials (including NSC and 
OMB) and individuals outside the Executive Branch. (including individuals in 
the U.S. Government, foreign government officials, and private individuals); 


(c) communications between White House officials.and other Executive 
Branch officials; and 


(d) discussions among Executive Branch officials regarding: 
communications with the White House.or the subject matter of such 
communications. 


See Assertion of Executive Privilege Concerning the Dismissal and . 
Replacement of U.S. Attorneys, Solicitor General and Acting Attorney General 
Pau] D. Clement (June 27, 2007) [attached]. 


Attorney-Client Privilege, No testimony regarding communications between 
Department officials:and the Departinent’s Office of General Counsel, White 


House Counsel, the Department of Justice, or any other attorneys related. to 
the seeking or giving.of legal advice or opinions. 


3) Attorney Work-Product. No testimony regarding any documents, 
electronically stored media, tangible. things, or.conversations or opinions 
produced of expressed by the Department's Office. of General Counsel or 
other attorneys.in preparation for litigation or-any other legal proceedings. 


4) Deliberative Process Privilege. No testimony regarding pre-decisional 
discussions of Department policy decisions, 


The. Department understands the difficult circumstances facing your client and 
appreciates her and your professionalism in adhering to this guidance. 


Assertion of Executive Privilege Concerning the Dismissal 
and Replacement of U.S. Attorneys 


Executive: privilege may properly be asserted over the. documents and testimony concerning the 
dismissal ‘and replacement of U.S. Attorneys that have been subpoenaed by congressional commit- 
tees. 


June 27, 2007 


THE PRESIDENT 
THE WHITE HOUSE 


Dear Mr, President: 

The Senate Committee on the Judiciary and the House Committee on’ the Judi- 
ciary recently issued five subpoenas in connection with theit- inquiries into: the 
resignation of several U.S. Attorneys in 2006. Broadly speaking, four of the five 
subpoenas seek documents in the custody of current or former White House: 
officials (“White House documents”) concerning the dismissal and replacement of 
the U.S, Attorneys. In addition, two of the five subpoenas demand testimony about 
these. matters from two former White House. officials; Harriet Miers, former 
Counsel to the President, and Sara Taylor, former Deputy Assistant to the 
President and Director of Political Affairs. 

You have requested my legal advice as to whether you may assert executive: 
privilege with respect to the subpoenaed documents arid testimony concerning the 
categories of information described in this letter. It is my considered legal 
judgment that you may assert executive privilege over the subpoenaed documents 
and testimony. 


i, 


The documents that the. Office of the Counsel to the President has identified as 
responsive to. the subpoenas fall into three broad categories related to the possible 
dismissal. and replacement of ULS. Attorneys, including congressional and media 
inquiries about the dismissals: (1) internal White House communications; (2) 
communications by White House officials with individuals: outside the Executive 
Branch, including with individuals in the Legislative Branch; and (3) communica- 
tions between White House officials.and Department of Justice officials: The 
Committees’ subpoenas also seek testimony from Ms. Miers and Ms. Taylor 
concerning the same subject matters, and the assertion of privilege with respect to 
such testimony requires the same legal analysis. 

The. Office of Legal Counsel of the Depattient of Justice has. reviewed the 
documents identified by the Counsel to the President as responsive to the sub- 
poenas and is satisfied that the documents fall within the scope of executive 
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privilege. The Office further believes that Congress’s interests in the documents 
and related testimony would not.be sufficient to override an executive privilege. 
claim. For the reasons discussed below, I concur with both assessments. 


A. 


The initial category-of subpoenaed documents and testimony consists of inter- 
nal White House communications about the possible dismissal and replacement of 
U.S. Attorneys. Among other things, these communications.discuss the. wisdom of 
such a proposal, specific U.S. Attorneys who could be: removed, potential 
replacement candidates, and possible responses to congressional and media 
inquiries about the dismissals. These types of internal deliberations among White 
House officials fall squarely within the ‘scope-of executive privilege. One of the 
underlying purposes of the privilege is to promote sound decisionmaking by 
ensuring that senior government officials and their advisers speak frankly and 
candidly during the decisionmaking process. As the Supreme.Court has explained, 
“[a] President and those who assist him must be free to explore alternatives in the’ 
process. of shaping policies and to do so. in a way many would be unwilling to 
express except privately.” United. Staies v. Nixon, 418 U.S. 683, 708 (1974); see 
also Assertion of Executive Privilege with Respect to Prosecutorial Documents, 25 
Op. O.L.C. 1, 2-(2001) (“The Constitution clearly gives the President the power to 
protect the confidentiality of executive branch deliberations.”); Assertion of 
Executive Privilege With Respect to Clemency Decision, 23 Op. O.L.C. 1, 2 (1999) 
{opinion of Attorney General. Janet Reno) (“Clemency Decision”) (“[N]ot. only’ 
does executive privilege apply to confidential communications. to the President, 
but. also to ‘communications between high Government officials and those who 
advise and assist.them in the performance of their manifold duties.’*) (quoting 
Nixon, 418 U.S. at 705), These confidentiality interests are particularly strong: 
where, as here, the communications may implicate a “quintessential and nondele- 
gable Presidential power,” such as the authority to nominate or to remove. U.S. 
Attorneys, Jn re Sealed Case, 121 F.3d.729, 752 (D.C. Cir. 1997); Clemency 
Decision, 23 Op. O.L.C. at 2-3 (finding that executive privilege protected 
Department.and White House deliberations related to decision to grant clemency). 

Under D.C, Circuit precedent, a congressional committee may not overcome.an 
assertion of executive. privilege unless it establishes that the documents -and 
information are “demonstrably critical to- the responsible fulfillment ‘of the 
Committee’s functions.” Senate Select Comm. on. Presidential Campaign Activi- 
ties v, Nixon, 498 F.,2d.725, 731 (D.C. Cir. 1974) (en bane). And those functions 
must be in furtherance of Congtess’s legitimate legislative responsibilities, See 
MeGrain v. Daugherty, 273 U.S. 135; 160. (1927) (Congtess has oversight 
authority “to enable it efficiently to exercise-a legislative function belonging to it 
under the Constitution”). 


Assertion of Executive Privilege Concerning Dismissal of U.S. Attorneys 


As a threshold matter, it is not at all clear that internal White House communi- 
cations about the:possible dismissal and replacement of U.S. Attorneys fall within 
the scope of McGrain and its progeny. The Supreme Court has held that Con- 
gress’s oversight powers. do not reach “matters which are within the exclusive 
province of one of the other branches of the Government.” Barenblatt v. United 
States, 360 U.S. 109, 112 (1959). The Senate’ has the authority to approve or reject 
the appointment of officers whose appointment. by law réquirés the advice and 
consent of the Senate. (which has been the. case for U.S. Attorneys since: the 
founding of the Republic); but it is for the President to decide whom to nominate 
to such positions and whether to remove such officers once appointed. Though the 
President traditionally consults with members of Congress about the selection of 
potential U.S. Attorney nominees as.a matter of courtesy or in an effort to. secure 
their confirmation, that does not confer upon Congress authority to inquire into the. 
deliberations of the President with respect to the exercise of his power to remove. 
or nominate a U.S. Attorney,.' Consequently, there is reason to question whether 
Congress has- oversight authority to. investigate deliberations by White House. 
officials concerning proposals to dismiss and replace U.S. Attorneys, because such 
deliberations necessarily relate to the potential exercise by the President of an. 
authority assigned to him alone, See Clemency Decision, 23 Op. O.L.C. at 3-4 
(“[I]t appears that Congress’ oversight authority does not extend to the process 
employed in connection with a particular clemency decision, to the materials 
generated or the discussions that took place-as part of that process, or to the advice: 
or views the President received in connection with a cleméncy decision [because 
the decision to grant clemency is an exclusive Executive Branch function].”); 
Scope of Congressional Oversight and Investigative Power With Respect to the 
Executive Branch, 9 Op. O.L.C. 60, 62 (1985) (congressional oversight authority 
does not extend to “functions fall[ing] within the Executive’s exclusive domain”). 

ih any event, even if the Committees have oversight authority, there is.no doubt 
that the materials sought qualify for the privilege and the. Committees have not 
demonstrated that their interests justify overriding a claim of executive privilege as 
to the matters at issue. The House Committee, for instance, asserts in its letter 
accompanying the subpoenas that “[clommunications among the White House. 
staff involved in the U.S. Attorney replacement plan are obviously: of paramount 
importance to any understanding of how and why these U.S. Attorneys were 


‘See, e.g., Pub, Citizen v. Dep't of Justice, 491 U.S. 440, 483 (1989) (Kennedy, J., concurring) 
(“(TJhe Clause divides the appointment power into two separate spheres: the. President's power to 
‘nominate,’ and the Senate’s power to give or withhold its ‘Advice and Consent.’ No role whatsoever is 
given either to. the Senate or to Congress as a:whole in the process of choosing the person who will be 
nominated for [the] appointment.”);. Myers v, United States, 272 U.S. 52; 122 (1926) (“The power of 
removal is incident to the power of appointment; not to the power of advising and conseriting to 
appointment, arid when the grant of the executive power is-enforced by the express: mandate'to take 
care that the laws be-faithfully executed, it emphasizes the:necessity for including within the executive 
power as conferred the exclusivé power of removal.”). 
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selected to be: fired.” Letter for Fred F. Fielding, Counsel to the President, from 
John Conyers, Jr., Chairman, House Judiciary Committee at 2. (June 13, 2007). But. 
the Committees never explain how or why this information is “demonstrably 
critical” to any “legislative judgments” Congress might be able to exercise in the 
U.S. Attorney matter: Senate Select Comm., 498 F.2d at:732. Broad, generalized 
assertions that the requested materials are of public import are simply insufficient 
under the “demonstrably critical” standard. Under Senate Select. Committee, to 
ovettide.a privilege claim the Committees must “point[] to . . . specific legislative 
decisions that cannot responsibly be made without access to [the privileged] 
materials.” Jd. at.733. 

Moreover, any legitimate oversight interest the Committees might have in. 
internal White House communications about the proposal is sharply reduced by 
the thousands of documents and dozens of hours of interviews and testimony 
already provided to the Committees by the Department. of Justice as part of its 
extraordinary effort at accommodation.” This information has given the Commit- 
tees extraordinary—and indeed; unprecedented—insight into the Department’s 
decision to request the U.S, Attorney resignations, including the role of White 
House officials in the process. See, e.g., History of Refusals by Executive Branch 
Officials to Provide Information Demarided by Congress, 6 Op. O.L.C. 751, 758- 
59, 767 (1982) (documenting refusals by Presidents Jackson, Tyler, and Cleveland 


During the past three months, the Department has released or made available for review ‘to tlic. 
Committees approximately 8,500 pages-of documents concerning the U.S. Attorney resignations. The 
Departnient has included in its productions many sensitive, deliberative documents: related to the: 
‘resignation requests, including ¢mails and other communications with White House officials. The 
Committees* staffs have also interviewed, at length and on the’record, a number of senior Department 
officials; including, among others, the Deputy Attorney’ General, the. Acting Associate. Attomey 
General, the Attorney Gencral’s former chief of staff, the Deputy Attorney General’s chief of staff; and 
two former Directors of the Executive Office. for U.S. Attorneys. During these interviews, the. 
Committees’ staffs explored in great depth all aspects of the decision to request the U.S. Attorney: 
resignations, including the role of White House officials in the decisionmaking process, In addition, the 
Attomey General, the Deputy: Attorney General, the Principal Associate Deputy Attorney General, the 
Attorney General’s former chief of staff, and the Department’s. former White House Liaison have 
testified before one or both of the Committeés about the terminations and explained, under oath, their 
understariding-of such involvement. 


The President has also-made significant efforts'to accommodate the Committees”: needs. More than 
three. months ago, the Counsel to the President proposed to make senior White House officials, 
including Ms. Miers, available for informal interviews about “(a) communications between’ the: White 
House and persons outside the White House coticerning the request:for resignations of the U.S: 
Attomeys in question; and (6). communications. between the White House and. Members of Congress 
concéming those requests,” and he offered to give the Committees access to White House documents : 
on the.same-subjecls. Letter for Patrick Leahy, U.S. Senate, et al., from Fred F. Fielding, Counsel to. the 
President at 1-2 (Mar. 20,2007). The Committees declined this offer, The Counsel to the President has 
since reiterated this offer of accommodation but to no avail, See Letter for Patrick Leahy, U.S. Senate, 
and Join Conyers, Jr,, U.S. House of Representatives, ftom Fred F. Fielding, Counsel to-the President 
at 1 (Apr. 12, 2007); Letter for Patrick Leahy, U.S. Senate, Jotm Conyers, Jr. U.S. House of 
Representatives, and Linda T. Sanchez, U.S. House of Representatives, ftom Fred-F. Fielding, Counsel 
to the President at.1-2 (June7, 2007). 
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to provide information related to the decision to remove Executive Branch 
officials, including a U.S. Attorney). 

In a letter accompanying the. subpoenas, the House Committee references the 
alleged “written misstatements” .and “false statements” provided by the Depart- 
ment to the Committees about the U.S, Attorney dismissals. See Letter for Fred F. 
Fielding, Counsel to the President, from John Conyers, Jr., Chairman, .House 
Judiciary Committee at 2 (June 13, 2007). The Department has recognized the 
Committees’ interest in investigating the extent to which Department officials may’ 
have provided inaccurate or incomplete information to Congress. This interest: 
does not, however, justify the Committees’ demand for White House documents. 
and information about the U.S. Attorney resignations. Officials in the Department, 
not officials in the White House, presented the challenged statements, and as. 
‘noted, the Department has provided unprecedented information to Congréss 
concerning, inter alia, the process that led to the Department’s statements. The 
Committees’ legitimate. oversight interests therefore have already been addressed 
by the Department, which has: sought to provide the Committees with all docu- 
ments related to the preparation of any inaccurate. information given to Congress. 

Given the amount of information the Committees already possess: about the 
Department’s decision to remove the U.S. Attorneys (including the involvement of 
‘White House officials), there would be little additional legislative purpose served 
by revealing internal White House communications about the U.S. Attorney 
matter, and, in any event, none that would outweigh the President’s interest in 
maintaining the confidentiality of such internal deliberations. See Senate Select 
Comm., 498 F.2d at.732-33. (explaining that a congressional. committee may not 
obtain information protected by executive privilege if that information is available 
through non-privileged sources), Consequently, 1 do not believe that the Commit- 
tees have shown'a “demonstrably critical” need for internal White House.commu- 
nications on. this:matter. 


B. 


_ For many of the same reasons, I believe that communications between White. 
House officials and. individuals outside the Executive Branch, including with 
individuals in the Legislative Branch, concerning the possible dismissal and 
replacement of U.S. Attorneys, and possible responses to congressional and media 
inquiries about the dismissals, fall within the scope of éxecutive privilege. Courts 
have long recognized the importance of information. gathering in presidential 
decisionmaking. See, e. 8., Inve Sealed Case, 121 F.3d at 751-52 (describing role 
of investigation. and information. collection in presidential decisionmakiig). 

Naturally, in order for the. President and his advisers to make an informed 
decision, presidential aides must sometimes solicit information. ftom individuals 
outside the White House and the Executive Branch. This need is particularly 
strong when the decision involved is whether to remove political appointees, such 
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as U.S. Attorneys, who serve in local districts spread throughout the United States. 
In those situations, the President and his advisers will be fully informed only if 
they: solicit and receive advice froma range of individuals. Yet the President’s. 
ability to obtain such information often depends on the provider’s understanding 
that his frank and candid views will remain confidential. See Nixon, 418 U.S. at 
705 (“Human, experience teaches that those who expect public dissemination of 
their remarks: may well temper candor with a concern for appearances.ahd for their 
own interests to the detriment of the decisionmaking process.”); Jn re Sealed Case, 
121 F.3d at 751 (“In many instances, potential exposure of the information in the 
possession of an-adviser can be as inhibiting as exposure of the actual advice she 
gave to.the President. Without protection of her sources of information, an adviser’ 
may be tempted to forego obtaining comprehensive briefings or initiating deep and 
intense probing for fear of losing deniability.”). 

That the communications involve individuals outside the Executive Branch 
does not undermine the President’s confidentiality interests. The communications 
at issue occurted with the understanding that they would be held in confidence, 
and they related to decisionmaking regarding U.S. Attorney removals or replace- 
ments or responding to congressional.or media inquiries about the U.S. Attorney 
matter: Under these circumstances, the communications retain their confidential 
and Executive Branch character and remain protected, See In re Sealed Case, 121 
F.3d at 752 (“Given the need to provide sufficient elbow room for advisers to 
obtain information from all knowledgeable-sources, the [presidential communica- 
tions component of executive] privilege must apply both to communications which 
these advisers solicited and received from others as well as those. they authored 
themselves.”).? 

Again, the Committees offer no compelling explanation or analysis as to why 
access to confidential communications between White House officials and 
individuals outside the Executive Brarich is “demonstrably critical to the i responsi- 
ble fulfillment of the [Committees’] functions.” Senate Select Comm., 498 F.2d at. 
731, Absent such a showing, the Committees may not override an executive: 
privilege claim. 


C 


The final category of documents and testimony ‘concetns communications 
between the Department of Justice and the White: House. concerning proposals to 
dismiss and replace U.S. Attorneys-and possible responses to congressional and 
media inquiries about the U.S. Attorney resignations, These communications are 


* Moreover, the Department has previously conveyed to the Committees its concern that there. 
would be a substantial inhibiting effect on future informal ‘confidential communications between 
Executive. Branch and Legislative Branch representatives if such communications were to be produced 
in the‘normal course of congressional oversight. 
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deliberative and clearly fall within the scope of executive privilege.’ See supra 
p. 2. In this case, however, the Department has already disclosed to Congress a 
substantial amount of documenits and information related to White House commu- 
nications about the U.S. Attorney matter. Consequently, in assessing whether it 
would be legally permissible to assert executive privilege, it is useful to divide this 
category into three subcategories, each with slightly different considérations: (1) 
documents and testimony related to communications between the Department and 
White: House officials that have not already been disclosed by the Department; (2) 
documents concerning White. House-Department ‘communications previously: 
disclosed to the Committees by the Department; and (3) testimony from current or 
former White House officials.(such as the testimony sought from Ms. Miers or Ms. 
Taylor) about. previously disclosed White House-Department. communications. 
After carefully considering the matter, [ believe there is a strong legal basis for 
asserting executive privilege over each of these subcategories. 

The Presidents interest in protecting. the confidentiality of documents and 
information about undisclosed White House-Department. communications is 
powerful. Most, if not: all, of these communications concern either potential 
replacements for the dismissed U.S. Attorneys or possible responses fo inquiries 
from Congress and the media about the U.S. Attorney resignations, As discussed 
above, the President’s. need to protect deliberations about the selection of U:S. 
Attorneys .is‘compelling, particularly given Congress’s.lack of legislative authority 
‘over the nomination or replacement of U.S. Attorneys. See In re Sealed Case, 121 
F.3d at 751-52, The President also has undeniable confidentiality interests in 
discussions between White House and Department officials over how to respond 
to congressional and media i inquiries about the U.S. Attorney matter. As Attorney 
General Janet Reno advised the President in.1996, the ability of the Office of the 
Counsel to the President to assist the President in responding to’ investigations 
“would be significantly: impaired” if a congressional cormittee could review 

“confidential documents’. . . prepared in order to assist the President and his staff 
in responding to an investigation by the: [committee] seeking the documents,” 
Assertion of Executive Privilege Regarding White. House Counsel’s Office 
Documents, 20 Op, O.L.C. 2, 3 (1996). Despite extensive communications with 
officials at the Department and the White House, the Committeés. have. yet to 
articulate any “demonstrably critical” oversight interest that would justify 
ovetriding these compelling confidentiality concerns. 

There are also legitimate reasons to assert executive privilege. over White 
House documents teflecting White House-Department communications that have 
been previously disclosed to tle Committees by the Departnient, As discussed, 


*To the éxtent they exist, White House commiunications approving the Department’s actions by or 
on behalf of the President would teceive patticularly strong protection under executive privilege. See, 
e.g,, In re Sealed Case, 12). F.3d at 752-53. (deser’ ibing heightened protection provided:to presidential 
communications). 
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these documents are deliberative in nature and clearly fall within the scope of 
-execiitive privilege. The Department’s accommodation with respect to some: White 
House-Department communications. does not. constitute a waiver and does not 
preclude the President from asserting executive privilege with respect to White 
House matetials or testimony concerning such communications. The D.C: Circuit 
has recognized that each branch has a “constitutional mandate to seek optimal 
accommodation” of each other’s legitimate interests. United States v. AT&T Co., 
‘567 F.2d 121, 127 (D.C, Cir. 1977). If the. Department’s provision of documents 
and information to Congress, as part of the accommodation process, eliminated the 
President’s ability to assert. privilege over White House documents and infor- 
mation concerning those same communications, then the Executive Branch would. 
be hampered, if not prevented, from engaging in future accommodations. Thus, in 
order to preserve the constitutional process of interbranch accommodation, the 
President may claim privilege over documents and information concerning the 
communications that the Department of Justice has previously disclosed to the 
‘Committees. Indeed, the relevant legal pririciples should and. do encourage, rather 
than punish, such accommodation by recognizing, that Congress’s need for such 
documents is reduced to the.extent similar materials have been provided voluntari- 
ly-as part of the accommodation process, 

Here, the Committees’ need for White. House documents concerning these 
communications is weak. The. Committees: already possess the relevant communi- 
cations, and it is well established that Congress may not overiide executive 
privilege to obtain materials that are cumulative or that could be obtained from-an 
alternative source. See Senate Select.Comm., 498 F.2d at 732-33 (holding public 
release of redacted audio tape transcripts “substantially undermined” any legisla- 
tive need for tapes themselves); Clemency Decision, 23 Op. O.L:C..at 34 (finding: 
that documents were not demonstrably critical where Congress could obtain 
relevant information “through non-privileged documents and. testimony”). 
Accordingly, the: Committees do not have a “demonstrably critical” need to. collect 
White House:documents reflecting previously disclosed White. House-Department 
communications: 


Finally, the Committees. have also failed to establish the requisite need for 
testimony from current or former White House officials about. previously disclosed. 
White House-Department communications. Congressional interest in investigating 
the replacement of U.S: Attorneys clearly falls outside its. core constitutional 
responsibilities, and any legitimate interest Congress. may have in the: disclosed. 
communications has been satisfied. by the Department’s extraordinary accommo-: 
dation involving the extensive production of documents to the Committees, 
interviews, and hearing testimony concerning these communications. As the D.C. 
Circuit has explained, because “legislative judgments normally depend more oni 
the predicted consequences of proposed legislative actions and their political 
acceptability,” Congress: will rarely need or be entitled to a “precise reconstruction 
of past events” to carry out its legislative ‘responsibilities. Senate Select Comm., 
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498 F.2d at 732.°-On the other hand, the White House has very legitimate interests 
in protecting the confidentiality of this information because it would be very 
difficult, if not impossible, for current or former White House officials testifying: 
‘about the disclosed communications to separate in their minds knowledge that is 
derived from the Department’s. disclosures from knowledge that is derived from 
other privileged sources, such as internal White House communications. Conse- 
quently, given the President’s strong confidentiality interests and the Committees’ 
limited legislative.needs, I believe that White House information. about previously 
disclosed White House-Department communications may properly be subject to an 
executive privilege claim. 


iL. 


In sum, I believe that executive privilege may properly be asserted with respect 
to the subpoenaed documents and testimony as-described above. 


PAUL D. CLEMENT 
Solicitor General & Acting Attorney General 


* See also Senate Select Comm,, 498 F.2d at 732 (explaining that Congress “frequently legislates on 
the basis of conflicting information provided in its hearings”); Congressional Requests for Confidential 
Executive Branch Information, 13 Op. O.L.C, 153, 159 (1989)-(“Congress will seldom have: any legiti- 
mate legislative interest in knowing the precise predecisional positions and statements of particular 
executive. branch officials.”), 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In re GRAND JURY SUBPOENA NO. 7409 Grand Jury Action No. 18-41 (BAH) 


Chief Judge Beryl A. Howell 


NOTICE 
Notice is hereby provided that this Notice and the redacted copies of the six Memoranda 
and Orders and Memorandum Opinions issued to date in this matter, attached hereto, will be 


made publicly available on the Court’s website: 


Attachment 1: September 19, 2018 Memorandum Opinion, ECF No. 42; 
Attachment 2: October 5, 2018 Memorandum and Order, ECF No. 30; 
Attachment 3: January 10, 2019 Memorandum and Order, ECF No. 48; 
Attachment 4: January 15, 2019 Memorandum and Order, ECF No. 57; 
Attachment 5: January 24, 2019 Memorandum Opinion, ECF No. 65; and 
Attachment 6: January 30, 2019 Memorandum and Order, ECF No. 72. 


Both the September 19, 2018 Order, ECF No. 19, accompanying the September 19, 2018 
Memorandum Opinion, and the January 15, 2019 Memorandum and Order, instructed the 
government to submit a report advising the Court which portions of the September 19, 2018 
Memorandum Opinion may be unsealed. The government submitted that report on January 22, 
2019, see Gov’t’s Report on Unsealing, ECF No. 60, which was amended the following day, see 
Gov’t’s Report on Unsealing, ECF No. 61. A copy of that Memorandum Opinion, which adopts 
some of the government’s proposed redactions and makes additional redactions that the Court 


finds are necessary, is Attachment | to this Notice. 


Additionally, on January 31, 2019, the Court ordered the parties to file a joint status 
report advising the Court whether the other five memoranda issued in this matter could be 
unsealed with redactions, and, if so, to propose redactions. Min. Order (Jan. 31, 2019). Each 
party filed a timely status report on February 15, 2019. See Witness’s Status Report, ECF No. 
90; Gov’t’s Status Report, ECF No. 91. 

The parties agree on the appropriate redactions for the October 5, 2018 Memorandum and 
Order, the January 10, 2019 Memorandum and Order, and the January 24, 2019 Memorandum 
Opinion. Copies of these memoranda are included with this Notice as Attachments 2, 3, and 5, 
respectively. The parties disagree, however, about the redactions to be applied to the January 15, 
2019 Memorandum and Order and the January 30, 2019 Memorandum and Order. Redactions to 
these two memoranda, with limited exception, have been made consistent with the government’s 
proposal, over the witness’s objections. Copies of these memoranda are included with this 


Notice as Attachments 4 and 6, respectively. 


Date: February 28, 2019 


BERYL A. HOWELL 
Chief Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Grand Jury Action No. 18-41 (BAH) 


Inre GRAND JURY SUBPOENA NO. 7409 


Chief Judge Beryl A. Howell 


FILED UNDER SEAL 


MEMORANDUM OPINION 

A federal grand jury sitting in the District of Columbia has issued a subpoena to 
[REDACTED] to produce certain records in connection with an ongoing investigation conducted 
by the United States, through the Special Counsel’s Office (“SCO”). Pending before the Court is 
[REDACTED] Motion to Quash Grand Jury Subpoena (““Mov.’s Mot.”), ECF No. 3, on grounds 
that (1) [REDACTED] is immune, under the Foreign Sovereign Immunities Act (“FSIA”), 28 
U.S.C. § 1602 et seq., from compliance with the subpoena, and (2) compliance would require 
[REDACTED] to violate foreign law, and thus be “unreasonable or oppressive” under Federal 
Rule of Criminal Procedure 17(c)(2). For the reasons explained in further detail below, neither 
argument persuades. [REDACTED] motion therefore is denied, and [REDACTED] is ordered to 
complete production of records responsive to the grand jury subpoena by October |, 2018. 


I. BACKGROUND 


The SCO is investigating foreign interference in the 2016 presidential election and 
potential collusion in those efforts by American citizens. The SCO has identified certain 
[REDACTED] as relevant to the investigation and, on July 11, 2018, the grand jury issued a 


subpoena to [REDACTED], which is [REDACTED] by Country A, to produce by, July 27, 


2018, any such records held [REDACTED], in the United States or abroad. See Subpoena, ECF 
No. 3-1. 

On July 26, 2018, [REDACTED], through counsel, expressed to the SCO “concerns that 
pertain to the potential waiver of its sovereign immunity, as well as with respect to the reach of 
the subpoena beyond [REDACTED].” Mov.’s Ltr., dated July 26, 2018 (“Mov.’s July 26 Ltr.”’) 
at 1, ECF No, 3-2. [REDACTED] counsel asserted that [REDACTED] “[REDACTED] under 
the FSIA” as “[REDACTED] by [Country A],” and therefore “is immune from the jurisdiction of 
U.S. courts as well as the reach of U.S. subpoenas.” Jd. at 1-2. “While [REDACTED] wishes to 
cooperate with the Special Counsel’s investigation,” [REDACTED] counsel wrote, “it cannot do 
so at the cost of potentially waiving or undermining its legal position with respect to the 
applicability of the FSIA and the protections that the FSIA affords [REDACTED].” Jd. at 2. 
[REDACTED] counsel also expressed doubt that any exception to the FSIA applied, noting 
specifically that the FSIA’s exception for cases in which “the action is based upon a commercial 
activity carried on in the United States by [a] foreign state,” 28 U.S.C. § 1605(a)(2), likely did 
not apply because [REDACTED]. Id.” 

In response, the SCO disagreed “with your suggestion that sovereign immunity or any 


other legal doctrine relieves your client from the obligation to produce the documents responsive 


| [REDACTED]. 

y [REDACTED] counsel questioned whether this Court has personal jurisdiction [REDACTED], see Mov.’s 
July 26 Ltr. at 2, to which the SCO responded that “[t]he subpoena was served on [REDACTED]” which “is not an 
independent entity.” SCO’s Ltr., dated July 30, 2018 at 2, ECF No. 3-3, The SCO argued that “[b]ecause the 
subpoena was served on [REDACTED], it is immaterial whether [REDACTED] has access to or visibility into 
documents in the possession [REDACTED],” as [REDACTED] itself “unquestionably does have such access and 
visibility.” /d. (internal quotation marks omitted). The next letter [REDACTED] counsel sent the SCO made no 
reference to personal jurisdiction, see Mov.’s Ltr., dated Aug. 2, 2018, ECF No. 4-1, and [REDACTED] has not 
disputed this Court’s personal jurisdiction over [REDACTED] in either subsequent correspondence with the SCO or 
its briefs supporting its motion to quash, thus waiving any objection on that ground. See Sickle v. Torres Advanced 
Enter. Sols., LLC, 884 F.3d 338, 344 (D.C. Cir. 2018) (“Unlike subject matter jurisdiction, personal jurisdiction is a 
personal defense that can be waived or forfeited” by “cho[osing] not to brief or argue the question of personal 
jurisdiction.”). 


to the subpoena in [REDACTED] possession, custody, or control—wherever the documents are 
located.” SCO’s Ltr., dated July 30, 2018 (“SCO’s July 30 Ltr.”) at 1, ECF No. 3-3. The SCO 
asserted that the FSIA neither “applies in criminal! cases [n]or divests the district court of power 
to enforce the subpoena,” and that even if the FSIA applies, the FSIA’s commercial activity 
exception would apply due to [REDACTED] activities in the United States.” Jd. at 1-2. 

On August 2, 2018, [REDACTED] counsel sought from the SCO “written confirmation 
... that it is permissible... to share the grand jury subpoena with other personnel 
[REDACTED] who would be involved in collecting the documents requested, including 
personnel at [REDACTED] in [City A] and at [REDACTED] that may have responsive 
information.” Mov.’s Ltr,, dated Aug. 2, 2018 (“Mov.’s Aug. 2 Ltr.”) at 1, ECF No. 4-1.? While 
reiterating [REDACTED] desire “to cooperate with the grand jury’s investigation” and to find “a 
resolution that would provide the [SCO] with the documents requested,” [REDACTED] 
emphasized its continuing “concerns on how its protections under the [FSIA] [REDACTED] 
could be impacted—or waived entirely—by producing documents responsive to the grand jury 
subpoena,” as well as concern that compliance would violate “applicable law in [Country A] 
[REDACTED].” Jd. at 1-2.*. As to the latter concern, [REDACTED] proposed that it siduce 
responsive documents “‘consistent with, and as permitted by, the applicable laws of the 
jurisdictions in which the information may [be] located,” subject to three conditions: the SCO’s 
(1) agreement that [REDACTED] production “is not intended to be either an express or implied 
waiver of [REDACTED] protections under the FSIA,” (2) representation “that [the SCO] has a 


compelling need for the records requested,” and (3) agreement “‘to a 30-day extension of the . 


[REDACTED]. 
4 [REDACTED]. 


subpoena’s return date, up to and including September 3, 2018, to give [REDACTED] adequate 
time to collect and process [REDACTED].” Jd. at 2. 

The SCO eee the same day, informing [REDACTED] that the SCO “cannot agree 
to all of the representations made in your letter,” but “offer[ing] the following assurances 
regarding your client’s production of materials responsive to the subpoena.” SCO’s Ltr., dated 
Aug. 2, 2018 (““SCO’s Aug. 2 Ltr.”) at 1, ECF No. 4-2. The SCO “agree[d] that in the event the 
[FSIA] were deemed” to apply, [REDACTED] “production of documents responsive to the 
instant grand jury subpoena is not intended to constitute either an express or implied waiver of 
any protections [REDACTED] might be entitled to pursuant to the FSIA.” Jd. The SCO further 
represented that it had “a compelling need for records that are responsive to the grand jury 
subpoena,” while maintaining nonetheless that the government need not “demonstrate such a 
compelling need in order to compel compliance with the subpoena.” Jd. Finally, the SCO 
agreed to extend the subpoena’s return date by one week, to August 10, 2018. Jd. 

On August 6, 2018, [REDACTED] counsel communicated to the SCO his belief that 
[REDACTED].” [REDACTED] and that compliance with the subpoena thus “could constitute 
[REDACTED].” [REDACTED] and requested that the SCO “share any thoughts your office has 
on this issue.” Jd. The SCO responded that “[w]e will take a look at this.” SCO’s Email, dated 
Aug. 7, 2018, ECF No. 4-3. 

[REDACTED] counsel then shared “‘a little more color on the situation and what I’ve 
learned since” sending the prior email. Mov.’s Email, dated Aug. 7, 2018, ECF No. 4-3. 
Although [REDACTED] “has already begun pulling together the documents responsive to the 
subpoena,” [REDACTED] counsel said, “before producing these to your office,” [REDACTED]. 


[REDACTED]. At the same time, [REDACTED] counsel assured the SCO that [REDACTED]. 


Acknowledging that “‘we’re not privy to the exact nature of your investigation and the specific 
need for [REDACTED].” [REDACTED]. Jd. 

On August 14, 2018, the SCO responded that [REDACTED]. In an accompanying email, 
dated one day later, the SCO stated that “[w]e will extend the return date on the subpoena to 
[August 16, 2018], but do not anticipate granting any further extensions.” SCO’s Email, dated 
Aug. 15, 2018 (““SCO’s Aug. 15 Email”), ECF No. 4-4. 

In response to the SCO’s letter, [REDACTED] counsel asked whether (1) the SCO would 
[REDACTED] and (2) [REDACTED]. Mov.’s Email, dated Aug. 14, 2018 (“Mov.’s Aug. 14 
Email”), ECF No. 4-4. The SCO objected, cautioning [REDACTED]. 

[REDACTED] counsel subsequently “requested a further extension of the deadline for 
compliance with the subpoena until! early September.” Mov.’s Email, dated Aug. 15, 2018, ECF 
No. 4-4. The SCO denied this request, stating that (1) “[t]he subpoena was served on 
[REDACTED] over one month ago,” (2) “[f]rom the very inception of our discussions about 
[REDACTED] concerns and how those concerns could be allayed, we have made clear to you 
that in light of our investigative exigencies we were not able to agree to a lengthy extension of 
the return date,” (3) “[i]n an attempt to allow [REDACTED] to fully consider the issue, we 
nonetheless granted extensions of that deadline totaling almost 3 weeks,” and (4) “we told you 
when we agreed to your last extension request that it would likely be our final grant of an 
extension.” SCO’s Email, dated Aug, 16, 2018, ECF No. 4-4. 

On August 16, 2018, [REDACTED] filed a motion to quash the grand jury subpoena. See 
Mov.’s Mot.> The SCO’s opposition, see SCO’s Opp’n Mov.’s Mot. (“SCO’s Opp’n”), ECF No. 
4, was accompanied by a motion for leave to file an ex parte, in camera supplement, see SCO’s 


3 [REDACTED] also filed a motion to seal case, see Mov.’s Mot. Seal Case, ECF No. 1, which the Court 
granted, see Order Granting Mov.’s Mot. Seal Case, ECF No. 2. 
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Mot. Leave File Ex Parte Suppl. (“SCO’s Mot. Ex Parte Suppl.”), ECF No. 5, which the Court 
granted, see Order Granting SCO’s Mot. Ex Parte Suppl., ECF No. 6. [REDACTED] filed a 
reply on August 31, 2018. See Mov.’s Reply SCO’s Opp’n (“Mov.’s Reply”), ECF No. 8. 
Following a hearing on September 11, 2108, at which the SCO confirmed that the instant 
subpoena’s issuance to an instrumentality of a foreign government was “approved in the normal 
matter... within the ranks of the Department of Justice,” Hr’g Tr. (Sept. 11, 2018) at 39:16—23, 
ECF No. 16, and the SCO’s filing of two ex parte, in camera submissions, see Order Granting 
SCO’s Mot. Ex Parte Supp!.; Minute Order, dated Sept. 14, 2018, [REDACTED] motion to 
quash now is ripe for review. 


II. LEGAL STANDARD 


“On motion made promptly, the court may quash or modify [a] subpoena if compliance 
would be unreasonable or oppressive.” FED. R. CRIM. P. 17(c)(2). “[O]ne who relies on foreign 
law assumes the burden of showing that such law prevents compliance with the court’s order.” 
In re Sealed Case, 825 F.2d 494, 498 (D.C. Cir. 1987); accord SEC v. Banner Fund Int'l, 211 
F.3d 602, 613 (D.C. Cir. 2000). “Issues of foreign law are questions of law, but in deciding such 
issues a court may consider any relevant material or source.” FED. R. CRIM. P. 26.1. 

III. DISCUSSION 

[REDACTED] seeks to quash the grand jury subpoena on grounds that (1) the FSIA 
grants [REDACTED] immunity from compliance with the subpoena and the jurisdiction of this 
Court to enforce the subpoena, and (2) compliance would be unreasonable or oppressive, as 
[REDACTED] would violate foreign law. As explained below, neither argument persuades. 


A. The FSIA Does Not Immunize [REDACTED] From Compliance With the Grand 
Jury Subpoena 


[REDACTED] contends that as an agency or instrumentality of Country A, it “is immune from 
[the] jurisdiction of U.S. courts, as well as the reach of U.S. subpoenas.” Mov.’s Mem. Supp. 
Mot. (“Mov.’s Mem.”) at 4, ECF No. 3.° Foreign states and their agencies and instrumentalities 
generally are immune from the jurisdiction of American courts, but the FSIA recognizes an 
exception to immunity for certain actions relating to foreign states’ commercial activities. 28 
U.S.C. §§ 1603(a), 1604, 1605(a)(2). Assuming the FSIA’s grant of immunity applies outside 
civil cases, the exceptions do as well. The SCO, through an ex parte, in camera submission, has 
demonstrated that the commercial activity exception applies here. The FSIA thus does not 
immunize [REDACTED] from compliance with the grand jury subpoena. 


1, Assuming the FSIA Applies Outside Civil Cases, the FSIA’s Exceptions to 
Immunity Apply Outside Civil Cases As Well 


The FSIA provides that ‘‘a foreign state shal! be immune from the jurisdiction of the 

courts of the United States and of the States,” subject to certain exceptions. 28 U.S.C. § 1604. 
The FSIA thus “renders a foreign government ‘presumptively immune from the jurisdiction of 
United States courts unless one of the Act’s express exceptions to sovereign immunity applies.”” 
Nanko Shipping, USA v. Alcoa, Inc., 850 F.3d 461, 465 (D.C. Cir. 2017) (quoting Bank Markazi 
v. Peterson, 136 S. Ct. 1310, 1317 n.1 (2016)). [REDACTED] argues that these exceptions, set 
out in 28 U.S.C. §§ 1605-07, apply only to civil cases and, consequently, that the FSIA grants 
foreign states unqualified immunity outside the civil context. See Mov.’s Reply at 4. The SCO 
disputes that the FSIA applies outside the civil context, but contends that, if the statute applies 
here, the exceptions must apply as well. See SCO’s Opp’n at 6-11. The Court assumes, without 


deciding, that the FSIA applies to grand jury investigative matters and concludes, contrary to 


6 [REDACTED]. 


[REDACTED] position, that the FSIA’s exceptions to immunity, which are not by their plain 
terms limited to civil cases, apply outside the civil context as well. 
The FSIA’s commercial activity exception, for example, provides: 
A foreign state shall not be immune from the jurisdiction of courts of the United 
States... in any case... in which the action is based upon a commercial activity 
carried on in the United States by the foreign state; or upon an act performed in the 
United States in connection with a commercial activity of the foreign state 
elsewhere; or upon an act outside the territory of the United States in connection 


with a commercial activity of the foreign state elsewhere and that act causes a direct 
effect in the United States. 


28 U.S.C. § 1605(a)(2). This language is not textually limited to civil matters. To the contrary, 
Section 1605(a)(2)’s unqualified language provides that the exception applies “in any case.” Jd.; 
see SAS Inst., Inc. v. Iancu, 138 S. Ct. 1348, 1354 (2018) (“[T]the word ‘any’ naturally carries an 
expansive meaning.’ ... When used (as here) with a singular noun in affirmative contexts, the 
word ‘any’ ordinarily refers to a member of a particular group or class without distinction or 
limitation and in this way implies every member of the class or group.” (quoting OXFORD 
ENGLISH DICTIONARY (3d ed. Mar. 2016) (alterations and internal quotation marks omitied))). 
The FSIA’s other exceptions to immunity likewise apply “in any case” or “in any action” 
without any express limitation to civil matters. See 28 U.S.C. § 1605(a), (b) (enumerating six 
exceptions to sovereign immunity that apply “in any case’); id. § 1605(d) (“A foreign state shall 
not be immune from the jurisdiction of the courts of the United States in any action brought to 
foreclose a preferred mortgage.”); id. § 1607 (enumerating couriterclaim-based exceptions to 
immunity that apply “[i]n any action”). 

Even though the FSIA’s commercial activity exception is not facially limited to civil 
cases, [REDACTED] argues nonetheless that courts cannot exercise jurisdiction over non- 
plaintiff foreign states in non-civil matters because 28 U.S.C. §1330(a), the FSIA’s jurisdictional 


statute, confers jurisdiction only over “civil action[s] against a foreign state.” Mov.’s Reply at 4 
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(citing 28 U.S.C. § 1330(a)). Section 1330(a) does not facially purport to be the exclusive basis 
for exercising jurisdiction over a non-plaintiff foreign state, however.’ Jurisdiction here is 
proper under 28 U.S.C. § 3231, as the grand jury is investigating “offenses against the laws of 
the United States.” 28 U.S.C. § 3231. 

[REDACTED] posits that jurisdiction can lie only under Section 1330(a), not under 
Section 3231, because “the FSIA [is] the sole basis for obtaining jurisdiction over a foreign state 
in our courts.” Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434 (1989). 
“[O]btaining jurisdiction over a foreign state” under the FSIA, id., however, requires merely that 
one of the FSIA’s substantive exceptions to immunity apply, not also, as [REDACTED] argues, 
that jurisdiction lie under Section 1330(a) itself. Indeed, Amerada Hess expressly recognizes ° 
that jurisdiction over a foreign state may lie under a statute other than Section 1330(a), so long as 
one of the FSIA’s exceptions to immunity applies. See id. at 438-39 (“Unless the present case is 
within § 1605(b) or another exception to the FSIA, the statute conferring general admiralty and 
maritime jurisdiction on the federal courts does not authorize the bringing of this action against 
petitioner.”). The Supreme Court elsewhere has explained that “subject matter jurisdiction in 
any [action against a foreign state] depends on the existence of one of the specified exceptions to 
foreign sovereign immunity.” Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 493 
(1983). Amerada Hess thus best is read merely to reject a litigant’s ability to make an end-run 
around the FSIA’s substantive immunity provisions by invoking a separate jurisdictional statute, 


such as the Alien Tort Statute (“ATS”), 28 U.S.C. § 1350, as the plaintiff there attempted, see 


z The general diversity jurisdiction statute confers jurisdiction, subject to a greater-than-$75,000 amount in 
controversy requirement, over civil actions between “a foreign state .. . as plaintiff and citizens of a State or of 
different States,” 28 U.S.C. §1332(a)(4), but does not confer jurisdiction over actions against foreign states. 
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488 U.S. at 432. A litigant who demonstrates that one of the FSIA’s exceptions to immunity 
applies thus may rely on a jurisdictional statute other than Section 1330(a), such as Section 3231. 

This reading of Amerada Hess best accords with the FSIA’s language. Section 1604 
provides that “a foreign state shall be immune from the jurisdiction of the courts of the United 
States .. . except as provided in sections 1605 to 1607.” 28 U.S.C. § 1604 (emphasis added). 
This mandatory phrasing naturally implies that ifan exception to immunity in Sections 1605 
through 1607 applies, a foreign state shall not have immunity. Sections 1605 through 1607 do 
not distinguish between civil and non-civil matters. See id. §§ 1605-07. To conclude that a 
foreign state is entitled to immunity in a non-civil matter despite that an exception to immunity 
applies “as provided in sections 1605 to 1607,” id. § 1604, does not square with Section 1604, 

Language in another section of the statute supports this reading of the FSIA. Section 
1602 instructs courts to resolve “[c]laims of foreign states to immunity ... in conformity with 
the principles set forth in this chapter.” Id. § 1602 (emphasis added). The FSIA’s exceptions to 
immunity, see id. §§ 1605-07, and Section 1602 are located in the same chapter, see id. ch. 97, 
while Section 1330(a) is located in a separate chapter, see id. ch. 85. To conclude that a foreign 
state has immunity because an action falls outside Section 1330(a)’s scope, notwithstanding that 
an exception to immunity otherwise would apply, would be to resolve a claim of immunity “in 
conformity with” “principles” other than those “set forth in this chapter,” id. § 1602, in violation 
of Section 1602. 

Nor would allowing litigants to invoke a district court’s jurisdiction over a foreign state 
by relying on statutes other than Section 1330(a) render Section 1330(a) superfluous, as Section 
1330(a)’s enactment allowed district courts to hear actions over which jurisdiction otherwise did 


not exist. Section 1330(a) grants the district courts “original jurisdiction without regard to 


amount in controversy of any nonjury civil action against a foreign state . . . as to any claim for 
relief in personam with respect to which the foreign state is not entitled to immunity.” 28 U.S.C. 
§ 1330(a). At the time the FSIA was enacted, the general federal question jurisdiction statute, 28 
U.S.C. § 1331, granted jurisdiction over “civil actions wherein the matter in controversy exceeds 
the sum or value of $10,000, exclusive of interest and costs, and arises under the Constitution, 
laws, or treaties of the United States.” 28 U.S.C. § 1331(a) (1976), amended by Act of Dec. 1, 
1980, Pub, L. No. 96-486, § 2, 94 Stat. 2369, 2369.8 Section 1330(a) thus allowed district courts 
to hear two categories of actions that Section 1331, as then written, did not. First, a litigant could 
bring an action under Section 1330(a), but not under Section 1331, regardless of the amount in 
controversy. Second, a litigant could bring an action under Section 1330(a), but not under 
Section 1331, regardless of whether the litigant had satisfied the well-pleaded complaint rule, . 
which requires “that the federal question must appear on the face of a well-pleaded complaint 
and may not enter in anticipation of a defense.” Verlinden B.V., 461 U.S. at 494 (recognizing 
that the well-pleaded complaint rule does not apply to actions under Section 1330(a)). 

Other specialized jurisdictional statutes in existence when the FSIA was enacted, such as 
the ATS, 28 U.S.C. § 1333 (admiralty, maritime, and prize), 28 U.S.C. § 1335 (interpleader), 28 
U.S.C. § 1337 (commerce and antitrust), and 28 U.S.C. § 1338 (intellectual property), likewise 
did not grant the full scope of jurisdiction Section 1330(a) provides. Cf Amerada Hess, 488 U.S. 
at 437 (observing that these jurisdictional statutes predated the FSIA), The FSIA’s omission of 


any statute specifically conferring jurisdiction over non-civi! matters against foreign states thus 


: Section 1331(a)’s amount-in-controversy requirement did not apply to actions “brought against the United 
States, any agency thereof, or any officer or employee thereof in his official capacity,” 28 U.S.C. § 1331{a) (1976), 
but this exception rarely if ever would apply in an action against a foreign state. 


MM 


simply may reflect Congress’s judgment that the existing scope of federal jurisdiction over non- 
civil actions against foreign states required no expansion. 

For these reasons, the FSIA’s exceptions to immunity are co-extensive with the FSIA’s 
scope of potential immunity, such that if FSIA immunity extends outside the civil context, so too 
do the exceptions. 

2. The Commercial Activities Exception 

The FSIA’s commercial activities exception sets, out in three separate clauses, the 
circumstances under which a foreign state is not “immune from the jurisdiction of courts of the 
United States”—when “the action is based upon” (1) “a commercial activity carried on in the 
United States by the foreign state,” (2) “an act performed in the United States in connection with 
a commercial activity of the foreign state elsewhere,” or (3) “an act outside the territory of the 
United States in connection with a commercial activity of the foreign state elsewhere and that act 
causes a direct effect in the United States.” 28 U.S.C. § 1605(a)(2). “[C]ommercial activity” is 
“a regular course of commercial conduct or a particular commercial transaction or act.” Id. § 
1603(d). An activity’s “commercial character” is “determined by reference to the nature of the 
course of conduct or particular transaction or act, rather than... to its purpose.” Jd. A foreign 
state’s acts are “commercial” within the FSIA’s meaning “when a foreign government acts, not 
as regulator of a market, but in the manner of a private player within it.” Republic of Argentina 
v. Weltover, Inc., 504 U.S. 607, 614 (1992). Moreover, “the question is not whether the foreign 
government is acting with a profit motive or instead with the aim of fulfilling uniquely sovereign 
objectives,” but “whether the particular actions that the foreign state performs (whatever the 
motive behind them) are the fype of actions by which a private party engages in trade and traffic 


or commerce.” /d. (internal quotation marks omitted). 
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As to the exception’s first clause, “commercial activity carried on in the United States by 
a foreign state” is “commercial activity carried on by such state and having substantial contact 
with the United States.” 28 U.S.C. § 1603(e). “Thus, to invoke the district court’s jurisdiction 
under clause one, the plaintiff’s claim must be based upon some commercial activity by the 
foreign state that had substantial contact with the United States.” Odhiambo v. Republic of 
Kenya, 764 F.3d 31, 36 (D.C. Cir. 2014) (internal quotation marks omitted). As to the third 
clause, ‘“‘an effect is ‘direct’ if it follows as an immediate consequence of the defendant’s 
activity,” but such effect need not be “substantial” or “foreseeable.” Weltover, Inc., 504 U.S. at 
618 (alteration and internal quotation marks omitted); see also Cruise Connections Charter 
Mgmt. 1, LP v. Attorney Gen. of Canada, 600 F.3d 661, 664 (D.C. Cir. 2010) (“A direct effect is 
one which has no intervening element, but, rather, flows in a straight line without deviation or 
interruption.” (alterations and internal quotation marks omitted)). 

The Supreme Court has explained that “an action is ‘based upon’ the particular conduct 
that constitutes the ‘gravamen’ of the suit.” OBB Personenverkehr AG v. Sachs, 136 S. Ct. 390, 
396 (2015); see also Fry v. Napoleon Cmty. Sch., 137 S. Ct. 743, 755 (2017) (“[A] court’s 
jurisdiction under the Foreign Sovereign Immunities Act turns on the ‘gravamen,’ or ‘essentials,’ 
of the plaintiff's suit.” (quoting Sachs, 136 S. Ct. at 395-97)).” “[T]he particular conduct that 
constitutes the ‘gravamen,’” Sachs, 136 S. Ct. at 396, of an action to compel enforcement of or 
quash a grand jury subpoena most sensibly is said to be such conduct (1) that is part of “the 


general subject of the grand jury’s investigation” and (2) as to which there exists a “reasonable 


on 


? In Nelson v. Saudi Arabia, the Supreme Court said that “the phrase ‘based upon,”” as used in Section 
1605(a)(2), “is read most naturally to mean those elements of a claim that, if proven, would entitle a plaintiff to 
relief under his theory of the case.” 507 U.S. 349, 357 (1993). The D.C. Circuit, relying on Nelson’s language, 
explained that “a claim is ‘based upon’ commercial activity if the activity establishes one of the elements of a claim 
that, if proven, would entitle a plaintiff to relief under his theory of the case.” Odhiambo, 764 F.3d at 36. More: 
recently, however, Sachs rejected a “one-element approach” to Section 1605(a)(2), holding that a court instead must 
“zero[] in on the core of [a plaintiffs] suit.” 1368S. Ct. at 396. 
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possibility that the category of materials the Government seeks will produce information” that is 
“relevant.” United States v. R. Enters., Inc., 498 U.S. 292, 301 (1991). This yields the following 
rule: a grand jury subpoena matter fits within the commercial activity exception if an activity or 
act of the kind Section 1605(a)(2) describes is part of the general subject of the grand jury’s 


investigation, and there exists a reasonable possibility that the category of materials the subpoena 


identifies will produce information relevant to such activity or act.!° 


3. Analysis 

The SCO argues that the commercial activity exception applies here. SCO’s Opp’n at 10. 
Through an ex parte, in camera submission, the SCO has elaborated on the relationship between 
[REDACTED] Section 1605(a)(2) activities or acts and the materials sought to be produced. 
Having thoroughly reviewed this ex parte, in camera submission, the Court is satisfied that the 
SCO has met its burden to show that (1) a Section 1605(a)(2) activity or act is part of the general 
subject of the grand jury’s investigation and (2) a reasonable possibility exists that the instant 
subpoena will produce information relevant to such activity or act. Cf United States v. Nixon, 
418 U.S. 683, 700 (1974) (“Our conclusion is based on the record before us, much of which is 


under seal.”).'' The contents of the SCO’s ex parte, in camera submission overcome any 


ue The SCO argues that the relevant standard here is not R. Enterprises, Inc.’s standard to determine a grand 
jury subpoena’s relevancy, but rather the standard to determine whether a court has personal jurisdiction to enforce a 
subpoena compelling production of [REDACTED]. See SCO’s Opp’n at 10-11. The commercial activity exception 
applies only where a Section 1605(a)(2) activity or act “constitutes the ‘gravamen’ of the suit,” however. Sachs, 136 
S. Ct. at 396 (2015). Although establishing personal jurisdiction over an entity is necessary to obtain relief in the 
sense that a court lacks authority to grant relief against an entity not within the court’s personal jurisdiction, see 
Bristol-Myers Squibb Co. v, Superior Court of Cal., 137 S. Ct. 1773, 1779 (2017), personal jurisdiction alone cannot 
ordinarily be said to be the “gravamen” of a matter as Sachs uses that term, 136 S. Ct. at 396. A Section 1605(a)(2) 
activity or act thus may establish a court’s personal jurisdiction over an entity without establishing a court’s subject- 
matter jurisdiction under the FSIA, 

Kl On September 14, 2018, the Court directed the government to submit an ex parte, in camera submission 
“addressing the following question: whether an act or activity of the kind described in 28 U.S.C. § 1605(a)(2) 
establishes a reasonable possibility that the category of materials the Government seeks will produce information 
relevant to the general subject of the grand jury’s investigation.” Minute Order, dated Sept. 14, 2018. On 
September 17, 2018, the SCO filed a submission responsive to the Court’s order. 
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inference one otherwise might draw from [REDACTED].” Mov.’s Mem. at 6 (parentheses 
omitted). 

[REDACTED] argues that the commercial activity exception does not apply because the 
SCO “argues generically that the exception applies because [REDACTED]” without specifying 
any ‘jurisdictional nexus” between a Section 1605(a)(2) activity or act and the subpoenaed 
materials. Mov.’s Reply at 4. Obviously, [REDACTED] cannot address the contents of the 
SCO’s ex parte, in camera submission, which persuades the Court that a nexus exists between 
[REDACTED] Section 1605(a)(2) activities or acts and the materials sought to be produced, and 
thus that the instant matter is “based upon” such activities or acts. The Court recognizes 
[REDACTED] difficult position in not being privy to the information reviewed and relied upon 
in resolving the pending motion. See Jn re John Doe Corp., 675 F.2d 482, 490 (2d Cir, 1982) 
(“[A ]ppellants cannot make factual arguments about materials they have not seen and to that 
degree they are hampered in presenting their case.”). The law is well-settled, however, that 
courts may “use in camera, ex parte proceedings to determine the propriety of a grand jury 
subpoena” when “necessary to ensure the secrecy of ongoing grand jury proceedings.” Jn re 
Sealed Case No, 98-3077, 151 F.3d 1059, 1075 (D.C. Cir. 1998); see also In re Grand Jury 
Subpoena, Judith Miller, 438 F.3d 1141, 1179 (D.C. Cir. 2006); Jn re Grand Jury Investigation, 
No. MC 17-2336 (BAH), 2017 WL 4898143, at *7 (D.D.C. Oct. 2, 2017). “The alternatives” to 
ex parte, in camera review here would “sacrific[e] the secrecy of the grand jury.” John Doe 
Corp., 675 F.2d at 490; see also R. Enters., 498 U.S. at 299 (“Requiring the Government to 
explain in too much detail the particular reasons underlying a subpoena threatens to compromise 


the indispensable secrecy of grand jury proceedings.’” (internal quotation marks omitted)). 


For these reasons, the FSIA does not immunize [REDACTED] from complying with the 
subpoena. 

B. Compliance With the Subpoena Would Not Be Unreasonable or Oppressive 

[REDACTED] further argues that compliance with the grand jury subpoena would 
require violating [REDACTED], and thus be unreasonable and oppressive. [REDACTED] fails 
to show, however, that the subpoena and foreign law impose conflicting obligations and, in any 
event, the grand jury’s strong need for the materials sought and [REDACTED] warrant the 
subpoena’s enforcement notwithstanding any foreign [REDACTED]. Foreign law thus does not 
excuse [REDACTED] from complying with the subpoena, 

1. Compliance With the Instant Subpoena Would Not Violate Foreign Law 

[REDACTED] argues that complying with the subpoena would require violating 
[REDACTED].. For the reasons that follow, [REDACTED] fails-to show that the grand jury 
subpoena and foreign law impose conflicting legal obligations. 

[REDACTED].'? [REDACTED]. 

[REDACTED]. 

[REDACTED] cites no contrary authority [REDACTED], relying instead on conclusory 
declarations by [REDACTED] retained counsel, which themselves cite no legal authority on this 
question of [REDACTED]. The Court gives these declarations little weight. See Doak y. 
Johnson, 798 F.3d 1096, 1107 (D.C. Cir. 2015) (declining, in the summary judgment context, to 
credit “bare, conclusory statement[s] ... in [a] declaration”). 

[REDACTED]. As an initial matter, the Court teased this argument from the declaration, 


as [REDACTED] failed to raise this argument in its briefs. This argument is therefore waived. 


12 [REDACTED]. 


See Berger v. Iron Workers Reinforced Rodmen, Local 201, 170 F.3d 1111, 1142 (D.C. Cir. 
1999) (“We routinely and for good reason refuse to consider contentions not raised in a party’s 
brief.”). The argument fares no better on the merits, [REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. [REDACTED] identifies no contrary authority other than assertions by 
[REDACTED] neither of whom cite or analyze Country A legal authorities. The Court simply 
need not credit such conclusory opinions. See Doak, 798 F.3d at 1107. [REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. 

Finally, [REDACTED] argued at the September 11 hearing and via declarations of 
[REDACTED], though not through its briefs, [REDACTED]. [REDACTED] has waived this 
argument in two ways. First, [REDACTED] failure to raise this argument in any briefs 
constitutes waiver. See Berger, 170 F.3d at 1142. Second, [REDACTED] are entirely 
conclusory, offering no substantive analysis and failing even to identify [REDACTED]; see also 
Doak, 798 F.3d at 1107; N.Y. Rehab. Care Mgmt., LLC v. NLRB, 506 F.3d 1070, 1076 (D.C. Cir, 
2007) (“It is not enough merely to mention a possible argument in the most skeletal way, leaving 


the court to do counsel’s work.” (internal quotation marks omitted)). 


For these reasons, compliance with the subpoena at issue would not require 


[REDACTED] to violate foreign law. 


2. Enforcement of the Grand Jury Subpoena is Required Even If Disclosure 
Violates Foreign Law 


Even if complying with the grand jury subpoena would require [REDACTED] to violate 
foreign law, the government’s important interest in obtaining the materials sought [REDACTED] 
justify compelling compliance with this subpoena nonetheless. “[A]Ithough courts recognize 
comity as an important objective, there is little doubt that a United States Court has the power to 
order any party within its jurisdiction to testify or produce documents regardless of a foreign 
sovereign’s views to the contrary.” In re Sealed Case, 832 F.2d 1268, 1283 (D.C. Cir. 1987) 
(alterations and internal quotation marks omitted); see also In re Sealed Case, 825 F.2d at 497— 
98 (“[A] court’s ability to order a person to produce documents in contravention of foreign law [] 
is thought to be acceptable.”).!? In the grand jury context, courts regularly have concluded that 
government law enforcement interests outweigh [REDACTED].'4 

Section 442(1)(c) of the Restatement (Third) of the Foreign Relations Law of the United 
States directs that “[i]n deciding whether to issue an order directing production of information 
located abroad,” a court “should take into account” (1) “the importance to the investigation... 
of the documents or other information requested,” (2) “the degree of specificity of the request,” 


(3) “whether the information originated in the United States,” (4) “the availability of alternative 


3 Braswell v, United States held that a “custodian of corporate records” cannot “resist a subpoena for such 
records on the ground that the act of production would incriminate him in violation of the Fifth Amendment,” 487 
U.S, 99, 100 (1988), abrogating that aspect of /n re Sealed Case holding otherwise, see 832 F.2d at 1274-82; see 
also In re Sealed Case (Gov't Records), 950 F.2d 736, 739 n.5 (D.C. Cir. 1991) (“Braswell effectively rejects the 
portion of this court’s opinion in Jn re Sealed Case .. . that recognizes a corporate custodian’s right to resist a grand 
jury subpoena on the ground that the act of production itself might incriminate him.”). Braswell did not purport to 
abrogate the aspect of /n re Sealed Case recognizing district courts’ power to enforce grand jury subpoenas 
compelling disclosure prohibited by foreign law, however, and /n re Sealed Case remains good law in this respect. 
4 [REDACTED]. 
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means of securing the information,” and (5) “the extent to which noncompliance with the request 
would undermine important interests of the United States, or compliance with the request would 
undermine important interests of the state where the information is located.” RESTATEMENT 
(THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 442(1)(c) (1987). The 
Supreme Court, citing a draft version of Section 442(1)(c), identified these factors as “relevant to 
any comity analysis.” Société Nationale Industrielle Aérospatiale v. U.S. Dist. Court for S. Dist. 
of Iowa, 482 U.S. 522, 544 n.28 (1987).!° 

The subpoena at issue cannot be faulted for insufficient specificity, and the SCO does not 
argue that the information sought originated in the United States. The SCO’s ex parte, in camera 
submission, meanwhile, persuades the Court that the materials sought are important to the grand 
jury’s investigation and that failure to secure the materials would undermine important interests 
of the United States. [REDACTED]. For these reasons, under the circumstances presented, the 
Court concludes that the subpoena should be enforced. 

Section 442(2) of the Restatement (Third) further provides that “[i]f disclosure of 
information located outside the United States is prohibited by a law, regulation, or order of a - 
court or other authority of the state in which the information or prospective witness is located, or 
of the state of which a prospective witness is a national,” an American court “may require the 
person to whom the order is directed to make a good faith effort to secure permission from the 
foreign authorities to make the information available,” and “should not ordinarily impose 
sanctions of contempt... on a party that has failed to comply with the order for production, 
except in cases of deliberate concealment or removal of information or of failure to make a good 


faith effort in accordance with paragraph (a).” Restatement (Third) § 442(2)(a)—(b) (emphases 


Is [REDACTED], 
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added). As the emphasized terms indicate, however, these provisions are not absolute, and their 
application may be inappropriate under particular circumstances. [REDACTED].'° 
[REDACTED]. 

In re Sealed Case, which voiced “considerable discomfort” with the idea “that a court of 
law should order a violation of law, particularly on the territory of the sovereign whose law is in 
question,” 825 F.2d at 498, involved circumstances materially different than those presented 
here. The consideration that was “[m]ost important to [the Sealed Case panel’s] decision [wa]s 
the fact that” contempt “sanctions represent[ed] an attempt by an American court to compel a 
foreign person to violate the laws of a different foreign sovereign on that sovereign’s own 
territory.” Jd. That consideration is absent here, as [REDACTED] only substantive arguments 
assert that compliance with the subpoena would require [REDACTED]. See Mov.’s Mem. at 7- 
8. Moreover, in Sealed Case “the government concede[d] that it would be impossible for the 
bank to comply with the contempt order without violating the laws of Country Y on Country Y’s 
soil,” 825 F.2d at 498. Here, in contrast, the SCO asserts that compliance with the subpoena 
would not require [REDACTED] to violate foreign law, and the record before the Court supports 
this conclusion, for the reasons discussed above. [REDACTED]. As already discussed, 
[REDACTED]. The Sealed Case panel “emphasize[d] [] the limited nature of our holding on 
this issue,” and explained that “[i]f any of the facts we rest on here were different, our holding 
could well be different.” Jd. Given the significant factual dissimilarity between that and the 
instant matter, enforcing the instant grand jury subpoena does not cause the “considerable 


discomfort,” id. at 498, the Sealed Case panel expressed. 


\6 [REDACTED] 
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IV. . CONCLUSION 
For the foregoing reasons, [REDACTED] Motion to Quash Grand Jury Subpoena is 
denied. [REDACTED] shall complete production of the subpoenaed records by October 1, 2018. 
An appropriate Order accompanies this Memorandum Opinion. 


Date: September 19, 2018 


\ Miele 
BERYL A. HOWELL 
Chief Judge 
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ATTACHMENT 2 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Inve GRAND JURY SUBPOENA NO. 7409 | Grand Jury Action No. 18-41 (BAH) 
Chief Judge Beryl A. Howell 


Filed Under Seal 


MEMORANDUM AND ORDER 

On September 19, 2018, the Court denied [REDACTED] to Quash Grand Jury Subpoena, 
ECF No. 3, and ordered [REDACTED] to complete production of the subpoenaed records by 
October 1, 2018. Order, ECF No. 19. Prior to the October 1, 2018 deadline, [REDACTED] 
appealed the denial of its motion to quash, see Notice of Appeal, ECF No. 22, and sought a stay 
of the September 19 Order, [REDACTED] Opp’n Gov.’s Mot. (““Opp’n”), Ex. A, Emergency | 
Mot. Stay District Ct.’s Order Compelling [REDACTED] Respond Grand Jury Subpoena No. 
7409 at 12, ECF No. 29, On October 3, 2018, the D.C. Circuit dismissed that appeal for lack of 
appellate jurisdiction as [REDACTED] had not yet been held in contempt, and dismissed 
[REDACTED] motion for a stay as moot. See In re Grand Jury Subpoena, No. 18-3068 (Oct. 3, 
2018) (citing United States v. Ryan, 402 U.S. 530, 532 (1971) and Jn re Sealed Case, 827 F.2d 
776, 777 (D.C, Cir. 1987) (per curiam)). 

The next day, on October 4, 2018, the government filed the pending Motion to Hold the 
Witness in Contempt for Failure to Comply with the Court’s September 19, 2018 Order 
(“Contempt Mot.”), ECF No. 27, even though the Court of Appeals has not yet issued its 
mandate. In accordance with the Court’s scheduling order, see Min. Order (Oct. 4, 2018), 


[REDACTED] filed its opposition, Opp’n, ECF No. 29, and the government filed its reply, see 
1 


Gov.’s Reply Supp. Contempt Mot. (“Reply”), ECF No. 28. A hearing was held on October 5, 
2018, see Min. Entry (Oct. 5, 2018), and the motion is now ripe. 

The parties dispute this Court’s jurisdiction to entertain the government’s contempt 
motion prior to receiving the mandate from the Court of Appeals. In the government’s view, a 
district court maintains authority to enforce properly issued judgments if no stay pending appeal 
has been issued. See Contempt Mot. at 5 (citing N.L.R.B. v. Cincinnati Bronze, Inc., 829 F.2d 
585, 588 (6th Cir. 1987); SEC v. Diversified Growth Corp., 595 F. Supp. 1159, 1170 (D.D.C. 
1984)); see also Reply at 1-3 (citing Blue Cross & Blue Shield Ass'n v. Am. Express Co., 467 
F.3d 634, 638 (7th Cir. 2006); Chaganti & Assocs., P.C. v. Nowotny, 470 F.3d 1215, 1222-23 
(8th Cir. 2006); Deering Milliken, Inc. v. FTC, 647 F.2d 1124, 1128-29 (D.C. Cir. 1978)). 

[REDACTED] cites countervailing authority. Sée Opp’n at 3. In Princz v. Federal 
Republic of Germany, 998 F.2d 1 (D.C. Cir. 1993), the D.C. Circuit found that there was no need 
to stay proceedings in the district court once a party had properly appealed because the appeal 
divested the district court of its jurisdiction. Princz, 998 F. 2d at 1; see also Griggs v. Provident 
Consumer Disc. Co., 459 U.S. 56, 58 (1982) (“The filing of a notice of appeal is an event of 
jurisdictional significance—it confers jurisdiction on the court of appeals and divests the district 
court of its control over those aspects of the case involved in the appeal.”). That divestiture lasts 
until the appellate court issues the mandate. See, e.g., Kusay v. United States, 62 F.3d 192,195 
(7th Cir. 1995); Zaklama v. Mount Sinai Med. Ctr., 906 F.2d 645, 649 (11th Cir. 1990). 
[REDACTED] sovereign immunity further counsels against the exercise of jurisdiction, it 
argues, because of comity concerns. See Opp’n 5-8. [REDACTED] arguments are not 


persuasive. 


First, [REDACTED] reiterates arguments that its sovereignty confers immunity both ~ 
from producing documents in response to the grand jury subpoena and from being held in 
contempt prior to the issuance of a mandate, but this Court has already ruled that [REDACTED] 
is not entitled to immunity. See Mem. Op., ECF No. 20. The forum in which [REDACTED] can 
continue pressing its sovereignty arguments is a properly taken appeal. 

Second, while Griggs instructs that this Court does not have jurisdiction over the 
appealed aspects of a case until the mandate returns, Griggs does apply here. The question on 
appeal is [REDACTED] immunity. The Contempt Motion raises a question separate: has 
[REDACTED] complied with the Order? Of course, should [REDACTED] prevail on appeal, 
there will have been no need to comply. That possibility, however, is present in every appeal 
and is not one that has persuaded any court that, absent a stay, a district court is without 
jurisdiction to enforce its orders pending appeal. The precedent is voluminous and convincing. 
See Horn & Hardart Co. v. Nat’l Rail Passenger Corp., 843 F.2d 546, 548 (D.C. Cir. 1988) 
(ruling that a district court did not lose jurisdiction once declaratory judgment was appealed 
because 28 U.S.C. § 2202’s authorization of “further relief” “carries out the principle that every 
court, with few exceptions, has inherent power to enforce its decrees and to make such orders as 
may be nécessary to render them effective” (quoting Edwin Borchard, DECLARATORY 
JUDGMENTS 441 (2d ed. 1941)); Sergeeva v. Tripleton Int'l Ltd., 834 F.3d 1194, 1201-02 (11th 
Cir, 2016) (“Absent entry of a stay on appeal—which Trident Atlanta failed to obtain here—the 
District Court retained jurisdiction to enforce its orders. Thus, we reject Trident Atlanta’s 
frivolous jurisdictional argument.”); In re White-Robinson, 777 F.3d 792, 796 (Sth Cir. 2015) 
(finding that, unless a bankruptcy court’s ruling is stayed pending appeal, that court retains 


jurisdiction to engage in proceedings to enforce its own rulings “through any appropriate means, 
gage In p g & gn any approp 


including a civil contempt order”); Chaganti & Assocs., P.C. v. Nowotny, 470 F.3d 1215, 1223 
(8th Cir. 2006) (upholding district court’s order holding corporation in civil contempt and 
imposing sanctions since “district court retained jurisdiction to enforce its judgment 
notwithstanding C&A’s appeal on the merits”); Blue Cross & Blue Shield Ass'n v. Am. Express 
Co., 467 F.3d 634, 638 (7th Cir. 2006) (finding district court retained jurisdiction to hold 
contempt proceedings following defendant’s alleged violation of a consent decree while appeal 
of that decree was pending, explaining that “one established exception to the rule against 
simultaneous exercise of jurisdiction is that the district court may enforce its judgment while an 
appeal to test that judgment’s validity proceeds”); Chao v. Koresko, Nos. 04-3614, 05-1440, 05- 
1946, 05-2673, 2005 WL 2521886, at *5 (3d Cir. Oct. 12, 2005) (finding that appeal did not 
“disturb the District Court’s jurisdiction to enforce” its orders with civil contempt citations); 
Acevedo-Garcia v. Vera-Monroig, 368 F.3d 49, 58 (1st Cir. 2004) (affirming holding of 
defendant in contempt for failure to comply with writ of execution while appeal of underlying 
judgment was pending); Resolution Trust Corp. v. Smith, 53 F.3d 72, 76-77 (5th Cir. 1995) 
(“[{U]ntil the judgment has been properly stayed or superseded, the district court may enforce it 
through contempt sanctions.” (internal quotation marks and alteration omitted)); United States v. 
Lawn Builders of New Eng., Inc., 856 F.2d 388, 394-95 (1st Cir. 1988) (finding district court 
properly rejected argument that district court lacked jurisdiction to hold party in contempt 
because his appeal of the order of enforcement was still pending since party had neither applied 
for, nor received, a stay of the district court’s enforcement order); Island Creek Coal Sales Co. v. 
Gainesville, 764 F.2d 437, 440 (6th Cir. 1985) (Where, as here, the district court is attempting 
to supervise its judgment and enforce its order through civil contempt proceedings, pendency of 


appeal does not deprive it of jurisdiction for these purposes.”); accord Maness v. Meyers, 419 


U.S. 449,.458 (1975) (“If a person to whom a court directs an order believes that order is 
incorrect the remedy is to appeal, but, absent a stay, he must comply promptly with the order 
pending appeal. Persons who make private determinations of the law and refuse to obey an order 
generally risk criminal contempt even if the order is ultimately ruled incorrect.”). 

This principle holds when, as here, the contempt citation is issued for failure to comply 
with a court order requiring the production of records in response to a subpoena and the 
contemnor has appealed the merits of the enforcement order. See, e.g., In re Grand Jury 
Subpoenas Duces Tecum, 85 F.3d 372, 375-76 (8th Cir. 1996) (upholding district court’s 
authority to require payment of contempt fines for failing to comply with subpoenas duces tecum 
after respondents had noticed their appeal and a stay of the imposition of contempt sanctions 
pending appeal had been denied); Nat’! Labor Relations Bd. v. Cincinnati Bronze, Inc., 829 F.2d 
585, 588 (6th Cir. 1987) (finding that, despite general rule that a notice of appeal divests the 
district court of its jurisdiction, the district court retains jurisdiction to “enforce its judgment so 
long as the judgment has not been stayed or superseded,” and, consequently, district court was 
authorized to issue contempt citation to President of company that failed to comply with a 
subpoena to produce certain documents when president’s appeal was pending (internal quotation 
marks omitted) (citing Deering Milliken, Inc. vy. FTC, 647 F.2d 1124, 1128-29 (D.C. Cir. 1978)); 
Brown v. Braddick, 595 F.2d 961, 965 (Sth Cir. 1979) (upholding jurisdiction of the district court 
to hold civil contempt proceedings for failure to comply with subpoena while appeal of the 
district court’s judgment was pending, where defendant failed to ask the district court for a stay 
pending appeal and to post supersedeas bond as required by Federal Rule of Civil Procedure 
62(d)); Morisseau v. DLA Piper, 707 F. Supp. 2d 460, 462 (S.D.N.Y. 2010) (finding “no 


inconsistency between this Court enforcing an order that remains in full force and effect 


notwithstanding plaintiffs appeal from that [discovery] order,” and issuing contempt citation); 
United States v. Schulz, No. 07-cv-0352, 2008 WL 2626567, at *2, *11 (N.D.N.Y. Apr. 28, 
2008) (holding defendants in contempt for failure to produce records as required by injunction, 
and rejecting as “without merit” argument that defendants were not obligated to comply while 
their motion for rehearing en banc before Second Circuit was pending and “no Mandate has been 
issued by the Clerk at the Second Circuit” (internal quotation marks omitted)). At least two 
courts have called the very argument that [REDACTED] raises here “frivolous.” See Sergeeva, 
834 F.3d at 1201-02; In re Gushlak, No. 1 1-mc-218, 2012 WL 2564523, at *4 (E.D.N.Y. July 2, 
2012). 

There is no dispute that [REDACTED] has been in violation tite Oe: since October 
1, 2018. Given that the Court retains jurisdiction to enforce its orders, and upon consideration of 
the government’s motion for civil contempt, the opposition filed by [REDACTED], and the 
arguments presented at the hearing held on October 5, 2018, it is hereby 

ORDERED that [REDACTED] is found in civil contempt of the Court’s September 19, 
2018 Order; and it is further 

ORDERED that [REDACTED] is assessed a fine of $50,000! per day, payable to the 
United States, until such time as [REDACTED] is willing to complete production of the 


subpoenaed records, provided that such daily fines shall not exceed the life of the term of the 


Although the government’s contempt motion proposes a fine of $10,000 per day, the government’s counsel 
acknowledged at the hearing that this amount may be low. Indeed, a fine of not more than $10,000 is the amount 
provided in 28 U.S.C. § 1826(c) to be imposed on individuals who escape, attempt to escape, or aid others in 
escaping from lawful confinement. In imposing $50,000 per day, the Court balances, on the one hand, a due regard 
for [REDACTED] status as an entity of a foreign sovereign deserving of international comity and, on the other hand, 
both the government’s need for prosecutorial expedience in a matter of great concern in the United States and in 
consideration of the sanction needed to coerce [REDACTED] compliance. See United States v. United Mine 
Workers of Am., 330 U.S. 258, 304 (1947) (“[W]here the purpose fs to make the defendant comply .., [the court] 
must then consider the character and magnitude of the harm threatened by continued contumacy, and the probable 
effectiveness of any suggested sanction in bringing about the result desired.”); [REDACTED]. 
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grand jury, including extensions, before which such refusal to comply with the Court’s Order 
occurred; and it is further 

ORDERED that the civil contempt sanctions against [REDACTED] shall be stayed 
pending appeal, shall not accrue during the pendency of the appeal, and shall only begin accruing 
seven (7) business days after the Court of Appeals’ issuance of a mandate affirming this Court’s 
order, provided the following: 

1. That [REDACTED] files a notice of appeal by 5:00 p.m. on October 9, 2018; 

2. That [REDACTED] agrees to file a joint motion for an expedited briefing schedule in 
the court of appeals, pursuant to which [REDACTED] opening brief will be filed by 
no later than October 23, 2018; the government’s responsive brief will be filed by no 
later than November 7, 2018; and [REDACTED] reply brief (if any) will be filed by no 
later than November 14, 2018; and 

3. That [REDACTED] preserve all information called for by the subpoena in this matter 
during the pendency of any appeal. 

It is further ORDERED that if the Court of Appeals were to conclude that this Court 
lacks jurisdiction to enter this Order at this time because the Court of Appeals has not yet issued 
its mandate in Case No. 18-3058 (D.C. Cir.), this Order shall be deemed effective on the date 
that the Court of Appeals issues its mandate in that case. 


SO ORDERED. 


DATE: October 5, 2018 
Beryl A. Howell 
Chief Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Inre GRAND JURY SUBPOENA NO. 7409 | Grand Jury Action No. 18-41 (BAH) 
Chief Judge Beryl A. Howell 


Filed Under Seal 


MEMORANDUM AND ORDER 

On September 19, 2018, this Court denied [REDACTED] Motion to Quash Grand Jury 
Subpoena No. 7409. See Order (Sept. 19, 2018), ECF No. 19. [REDACTED] was given until 
October 1, 2018 to complete production of the subpoenaed records. Jd. October | passed 
without [REDACTED] compliance and, on October 4, 2018, the government moved to have 
[REDACTED] held in contempt for violating the September 19, 2018 Order. See Gov.’s Mot. 
for Contempt, ECF No. 27. On October 5, 2018, the Court granted the government’s motion to 
hold [REDACTED] in contempt, see Mem. and Order (Oct. 5, 2018), ECF No. 30, and assessed 
a daily fine of $50,000 against [REDACTED], id. at 6, which fine “shall only begin accruing 
seven (7) business days after the Court of Appeals’ issuance of a mandate affirming this Court’s 
order,” id. at 7. 

[REDACTED] appealed. See In re Grand Jury Subpoena, No. 18-3071 (D.C. Cir, 2018). 
After expedited briefing, the D.C. Circuit, on December 18, 2018, issued both an abridged 
opinion affirming the October 5, 2018 Order and a mandate. See Mandate, ECF No. 43; see also 
Judgment, ECF No. 43-1, Four days later, on December 22, 2018, [REDACTED] asked the 
Supreme Court to stay this Court’s October 5, 2018 Order. See Application for a Stay, Jn re 


Grand Jury Subpoena, No. 18A669 (2018). The next day, the Supreme Court stayed this Court’s 
1 


October 5, 2018 Order, pending a response from the government. Order (Dec. 23, 2018), Jn re 
Grand Jury Subpoena, No. 18A669. Finally, on January 8, 2019, after briefing on 
[REDACTED] application for a stay of this Court’s October 5, 2018 Order was complete, the 
Supreme Court vacated the previously entered stay. Order (Jan. 8, 2019), Jn re Grand Jury 
Subpoena, No. 18A669. That same day, the D.C. Circuit issued a more thorough opinion 
explaining the rationale for affirming this Court’s October 5, 2018 Order. See generally In re 
Grand Jury Subpoena, No. 18-3071, 2019 WL 125891 (D.C. Cir. Jan. 8, 2019). 

Now before this Court is [REDACTED] Combined Motion for a Declaration that this 
Court’s October 5, 2018 Order is Unenforceable and that [REDACTED] Property is Immune 
from Execution or Attachment and Motion for a Stay of this Court’s Contempt Order Pending 
the Supreme Court’s Disposition of [REDACTED] Petition for a Writ of Certiorari 
(“[REDACTED] Mot.”), ECF No. 45. For the following reasons, [REDACTED] motion is 
denied in part.! 

Four factors inform the propriety of staying a court order pending further judicial review: 
“(1) whether the stay applicant has made a strong showing that he is likely to succeed on the 
merits; (2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance 
of the stay will substantially injure the other parties interested in the proceeding; and (4) where 
the public interest lies.” Nken v. Holder, 556 U.S. 418, 426 (2009) (quoting Hilton v. Braunskill, 
481 U.S. 770, 776 (1987)). Together, the four factors create a “‘stringent requirement” that limits 


a party’s ability to “obtain the extraordinary relief of a stay pending appeal.” Citizens for 


' The Court reserves ruling on [REDACTED] Motion for a Declaration that this Court’s October 5, 2018 
Order is Unenforceable and that [REDACTED] Property is Immune from Execution or Attachment, until briefing on 
that aspect of the motion is complete. 


Responsibility and Ethics in Wash. v. Fed. Election Comm’n, 904 F.3d 1014, 1016, 1017 (D.C. 
Cir. 2018). 

Here, [REDACTED] claims to have satisfied all four factors, thus warranting a stay of 
the October 5, 2018 Order. Yet, [REDACTED] has not satisfied any of the four. As for 
[REDACTED] likelihood of success on the merits, this Court already has issued a memorandum 
opinion explaining that this Court has jurisdiction over [REDACTED] under 28 U.S.C. § 3231; 
that the Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. § 1602 et seq., does not 
immunize [REDACTED] from this Court’s jurisdiction because, if the FSIA applies to criminal 
cases, so too do the FSIA’s exceptions; that [REDACTED] is excepted from immunity because 
of the FSIA’s commercial-activity exception, see id. § 1605(a)(2); and that the grand jury 
subpoena with which [REDACTED] must comply is neither unreasonable nor oppressive. See 
generally Mem. Op. (Sept. 19, 2018), ECF No. 20. The D.C. Circuit affirmed on each point. 
See generally In re Grand Jury Subpoena, 2019 WL 125891, While [REDACTED] motion . 
repeats the position that the FSIA immunizes [REDACTED] in this matter, see [REDACTED] 
Mot. at 11-17, no part of [REDACTED] motion persuades that both this Court and the D.C. 
Circuit likely erred in reaching a contrary conclusion. If, as [REDACTED] maintains, the 
Supreme Court likely will reverse this Court’s order, the Supreme Court could have left in place 
the administrative stay that the Supreme Court entered on December 23, 2018; of course, the 
Supreme Court, without dissent, lifted that stay on January 8, 2019. See In re Grand Jury 
Subpoena, No. 18A669. 

As to the likelihood of irreparable harm, [REDACTED] asserts that each day the October 
5, 2018 Order remains in effect is a new blow to the dignity of a sovereign nation. 


[REDACTED] Mot. at 17, That may be true, but in passing the FSIA, Congress codified the 


“careful balance between respecting the immunity historically afforded to foreign sovereigns and 
holding them accountable, in certain circumstances, for their actions.” Rubin v. Islamic Republic 
of Iran, 138 S. Ct. 816, 822 (2018). [REDACTED], which is subject to the FSIA’s commercial- 
activity exception, is not suffering any dignitary harm that Congress did not account for and 
explicitly permit. To the extent that [REDACTED] attributes particular harm to a monetary 
contempt fine, that argument falls flat because “there is not a smidgen of indication in the text of 
the FSIA that Congress intended to limit a federal court’s inherent contempt power.” FG 
Hemisphere Assocs., LLC v. Democratic Republic of Congo, 637 F.3d 373, 378 (D.C. Cir. 2011) 
(citing Autotech Techs. v. Integral Research & Dev., 499 F.3d 737, 744 (7th Cir. 2007)). 
Accordingly, “the FSIA does not abrogate a court’s inherent power to impose contempt sanctions 
on a foreign sovereign.” Jd. at 380; see also Chabad y. Russian Fed’n, 915 F. Supp. 2d 148, 155 
(D.D.C. 2013) (granting a motion to sanction a foreign sovereign $50,000 per day). 

Moving to the effect of a stay on the government, [REDACTED] argues that granting a 
stay will not impede any government interest because the October 5, 2018 Order is, in any event, 
unenforceable. [REDACTED] Mot. at 18. Yet, [REDACTED] position on the enforceability of 
the October 5, 2018 remains unresolved. Additionally, although [REDACTED] underscores the 
speed at which litigation in this case has proceeded, the government issued the grand jury 
subpoena at the center of this case on July 11, 2018. See Mot. to Quash, Ex. A., Grand Jury 
Subpoena, ECF No. 3-1. Each day that [REDACTED] refuses to comply with a subpoena that 
now has the imprimatur of both this Court and the D.C. Circuit further delays a nearly six-month 
process. Staying an order expressly intended to pressure [REDACTED] to comply with that 


valid subpoena only compounds the delay. 


Finally, according to [REDACTED], the public’s interest in the sound application of 
international law militates for a stay. [REDACTED] Mot. at 18-20. On this front, 
[REDACTED] is right, and the questions of international law raised in this case are concededly 
delicate. Yet, once again, by enacting the FSIA, Congress established a legal regime that 
balances respect for a foreign sovereign’s dignity, concerns about possible reciprocity, and the 
need for, in some cases, United States courts to exercise jurisdiction over a foreign sovereign. 
See Rubin, 138 S, Ct. at 822. For reasons already covered, see Mem. Op. (Sept. 19, 2018) and 
see also In re Grand Jury Subpoena, No. 18-3071, this case meets Congress’ specifications for 
when concerns about foreign sovereignty yield to the United States’ interest in the exercise of 
jurisdiction, and the powers inherent in that jurisdiction. 

For the foregoing reasons, it is hereby 

ORDERED that [REDACTED] Combined Motion for a Declaration that this Court’s 
October 5, 2018 Order is Unenforceable and that [REDACTED] Property is Immune from 
Execution or Attachment and Motion for a Stay of this Court’s Contempt Order Pending the 
Supreme Court’s Disposition of [REDACTED] Petition for a Writ of Certiorari, ECF No. 45, is 
DENIED. IN PART. 


SO ORDERED. 


DATE: January 10, 2019 
Beryl A. Howell 
Chief Judge 
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MEMORANDUM AND ORDER 

On January 8, 2019, the government requested that a status conference be scheduled, 
without identifying the specific issues requiring the Court’s involvement. See Letter (Jan. 8, 
2019), ECF No. 44; see also Min. Order (Jan. 9, 2019) (granting request). The next day, 
[REDACTED] filed a Combined Motion for a Declaration that this Court’s October 5, 2018 
Order is Unenforceable and that [REDACTED] Property is Immune from Execution or 
Attachment and Motion for a Stay of this Court’s Contempt Order Pending the Supreme Court’s 
Disposition of [REDACTED] Petition for a Writ of Certiorari (“[REDACTED] Motion”), ECF 
No. 45. 

At the status conference, held on January 10, 2019, the parties raised three issues: (1) 
[REDACTED]; (2) the briefing schedule for [REDACTED] Motion; and (3) the date that 
sanctions under the Court’s October 5, 2018 Order, ECF No. 30, would begin accruing. Those 
three issues, as well as two other outstanding issues, are addressed in this Memorandum and 
Order. 

I. Law Firm’s Request to Make a Public Statement 

As many members of the media have speculated, and as the parties are plainly aware, this 


case arises from Special Counsel Robert Mueller’s investigation into possible interference in the 


I 


2016 presidential election. Consequently, this case has attracted and continues to attract 
inordinate media attention. See, e.g., Josh Gerstein & Darren Samuelsohn, Mueller Link Seen in 
Mystery Grand Jury Appeal, POLITICO (Oct. 24, 2018), https://www.politico.com/story/2018/ 
10/24/mueller-investigation-grand-jury-roger-stone-friend-938572; Katelyn Polantz, Mystery 
Mueller Mayhem at a Washington Court, CNN (Dec. 15, 2018), https://www.cnn.com/2018/ 
12/1 4/politics/mueller-grand-jury-mysterious-friday/index.html; Robert Barnes, Devlin Barrett, 
& Carol D. Leonnig, Supreme Court Rules Against Mystery Corporation from ‘Country A’ 
Fighting Subpoena in Mueller Investigation, WASH. POST (Jan. 8, 2019), https://www. 
washingtonpost.com/politics/courts_law/supreme-court-rules-against-mystery-corporation-from- 
country-a-fighting-subpoena-in-mueller-investigation/2019/01/08/a39b61ac-0d1a-1 1e9-84fc- 
d58c33d6c8c7_story.html. 

When the D.C. Circuit issued the abridged judgment affirming this Court’s October 5, 
2018 Order, the judgment disclosed that the subpoena recipient is a foreign-owned corporation. 
See In re Grand Jury Subpoena, No. 18-3071 (D.C. Cir. Dec. 18, 2018) (referring to the 
subpoena recipient as “a corporation ... owned by Country A”). [REDACTED] 

At the January 10, 2019 status conference, [REDACTED] counsel informed the Court 
that attorneys and employees at their law firm have received threatening messages. 
[REDACTED] 

The government objected to [REDACTED] request, arguing that any public comment 
[REDACTED]. 

[REDACTED]. Thus, the parties were instructed, by January 11, 2019, to submit a joint 


status report proposing a written order. Min. Order (Jan. 10, 2019). Rather than submitting 


jointly, the parties submitted competing proposals. See [REDACTED] Ist Proposed Order, ECF 
No, 51-1; Gov’t’s Proposed Order, ECF No. 53-1. 

[REDACTED] initial proposed order would broadly preclude either party from making 
“any statement to the press other than ‘No comment.’” See [REDACTED] Ist Proposed Order. 
Conversely, the government proposed that the Court make a finding of “a substantial likelihood 
that dissemination of the proposed disclosure would materially prejudice the due administration 
of justice and be adverse to [REDACTED] interests,” [REDACTED]. Thereafter, on January 15, 
2019, [REDACTED] supplemented its prior proposal, see [REDACTED] Supp. Proposed Order, 
ECF No. 55-1. The new proposed order would restrict [REDACTED] counsel from making any 
statement [REDACTED]. Although [REDACTED] counsel maintains that any limitation of its 
public statements violates the First Amendment, the supplemental proposed order, 
[REDACTED] counsel contends, does the least harm. See Supp. to [REDACTED] Status Report 
at 2-4, ECF No, 55. 

Each party’s initial proposal is too broad. For example, [REDACTED] proposal is 
limitless, omitting even any language that, at a minimum, would confine the Court’s order to this 
case. At the same time, the government’s proposal would preclude [REDACTED]. Only 
[REDACTED] supplemental! proposal matches the needs of this case. The Court’s order must be 
limited so as to enforce only the limited measure of secrecy needed to ensure the fair 
administration of justice and the continuing requirement of grand jury secrecy. Therefore, as 
directed at the status conference, [REDACTED] counsel is ordered not to make any public 
statement or statement to the press [REDACTED] beyond the public information about the 
matter reflected in the public versions of the decisions of the D.C. Circuit, unless otherwise 


ordered by a court. 


2. Briefing Schedule on [REDACTED] Motion 

The second issue raised at the January 10, 2019 status conference and addressed 
separately in the parties’ post-conference submissions is the briefing schedule for [REDACTED] 
Motion, insofar as [REDACTED] seeks an order declaring the Court’s October 5, 2018 Order 
unenforceable. While the Court promptly issued a briefing schedule, see Min. Order (Jan. 11, 
2019), that order merits further explanation. 

The parties were unable to reach an agreement about a schedule to govern briefing for 
[REDACTED] Motion. [REDACTED], noting that this matter has been litigated expeditiously 
at every other juncture and citing the unfairness of the government reserving, on the one hand, 
the right to request escalation of the contempt fines and, on the other hand, resisting an expedited 
briefing schedule, asked that the government be ordered to respond to [REDACTED] Motion by 
January 14, 2019, with [REDACTED] reply due January 16, 2019. See [REDACTED] Status 
Report at 1-2, ECF No. 51. The government, for its part, noting the need to consult with other 
government components before submitting a response during a period of a partial government 
shutdown, asked to have until January 23, 2019 to respond to [REDACTED] Motion, in effect 
applying this Court’s default rule that parties in criminal matters have 14 days to respond to a 
motion. See Gov’t’s Status Report at 2, ECF No. 53 (citing Local Criminal Rule 47(b)). 

Neither party’s proposed schedule was adopted; instead, the scheduling order provides 
the government until January 18, 2019 to respond to [REDACTED] Motion and [REDACTED] 
until January 22, 2019 to reply. See Min. Order (Jan. 11, 2019). 

To date, the government has, as [REDACTED] underscores, pushed for prompt 
resolution of legal issues raised in this case, and the need for expeditious resolution of all 


contested legal issues arising from this grand jury remains pressing, not only because of the 


issues at stake but also [REDACTED]. Accordingly, the scheduling order already entered 
affords the government adequate time for the necessary consultations without permitting 
needless delay during a time when [REDACTED] is subject to the accrual of significant 
contempt fines, which the government declined to agree not to enforce during the pendency of 
[REDACTED] Motion. [REDACTED] Status Report at 2. 

3. Accrual of the Contempt Fines 

Third, at the January 10, 2019 status conference, the Court inquired of the parties when 
each side understood [REDACTED] $50,000 daily fine to begin accruing, in accordance with the 
Court’s October 5, 2018 Order. To recap the relevant background, on October 5, 2018, the Court 
granted the government’s motion to hold [REDACTED] in contempt for violating this Court’s 
September 19, 2018 Order, see Mem. and Order (Oct. 5, 2018), ECF No. 30, and assessed a daily 
fine of $50,000 against [REDACTED], id. at 6, which fine “shall only begin accruing seven (7) 
business days after the Court of Appeals’ issuance of a mandate affirming this Court’s order,” id. 
at 7, [REDACTED] appealed but lost. See In re Grand Jury Subpoena, No. 18-3071 (D.C. Cir. 
Dec. 18, 2018). The D.C. Circuit affirmed the October 5, 2018 Order and issued the mandate on 
December 18, 2018. See Mandate, ECF No. 43. After three business days had elapsed from the 
issuance of the mandate, the Supreme Court entered an order that stayed “the order of the United 
States District Court for the District of Columbia holding the applicant in contempt, including: 
the accrual of monetary penalties.” Order (Dec. 23, 2018), In re Grand Jury Subpoena, No. 
18A669. The Supreme Court’s stay was then lifted on January 8, 2019. Order (Jan. 8, 2019), In 
re Grand Jury Subpoena, No. 18A669. 

At the status conference, the parties agreed that fines started accruing on January 9, 2019, 


the day after the Supreme Court stay was lifted. Status Conf. Tr. Jan. 10, 2019) at 19:16, 21:8- 


11. By that time, more than seven business days had passed from the issuance of the D.C. 
Circuit’s mandate. The parties’ understanding of the accrual date differed from the Couit’s. 
Thus, the Court asked the parties to put their understanding of the accrual date in writing. Jd. at 
22:9-18; see also Min. Order (Jan. 10, 2019). Following the status conference, the government 
held to the same position, see Gov’t’s Status Report at 3-5, but [REDACTED] took a new 
stance, see [REDACTED] Status Report at 2-3. Led by the Court’s understanding, 
[REDACTED] now contends that fines start accruing today, January 15, 2019. To reach that 
conclusion, [REDACTED] counts three business days—December 19, 20, and 21, 2018— 
elapsing between the D.C. Circuit’s mandate and the Supreme Court’s stay. The Supreme Court 
lifted the stay on January 8, 2019, meaning the next four business days were January 9, 10, 11, 
and 14, 2019: Thus, [REDACTED], which still has not complied with this Court’s September 
19, 2018 Order, started amassing daily $50,000 fines as of today, January 15, 2019, 

The Court agrees with [REDACTED]. The Supreme Court’s stay expressly references 
the elements of this Court’s October 5, 2018 Order that held [REDACTED] in contempt and that 
imposed, as a sanction for contempt, monetary fines, but does not allude to the portion of the 
same order that stayed the effective date until seven business days after the D.C. Circuit issued 
the mandate. Yet, the Supreme Court’s order does not communicate any intention to divvy up 
the parts of this Court’s October 5, 2018 Order to which the Supreme Court’s stay applies. 
Rather, the soundest reading of the Supreme Court’s stay is that it delays in all respects the effect 
of this Court’s October 5, 2018, tolling this Court’s seven-business day stay. To the extent that 
the Supreme Court’s order is ambiguous as to whether the Supreme Court’s stay tolls all aspects 
of this Court’s stay, the ambiguity is construed in favor of [REDACTED] notwithstanding that 


[REDACTED] is subject only to civil contempt sanctions. 


4. Remaining Outstanding Issues 

Two issues remain outstanding. First, [REDACTED] seeks to stay accrual of the $50,000 
daily contempt fines until resolution of the pending motion for a declaration that the contempt 
fines are not enforceable. See [REDACTED] Motion for a Stay of the Contempt Fines’ Accrual 
Until this Court Rules on [REDACTED] Pending Motion for a Declaration (“[REDACTED] 
Stay Motion”), ECF No. 56. 

[REDACTED] Stay Motion reveals [REDACTED] confusion about the operation of the 
Foreign Sovereign Immunities Act, 28 U.S.C. § 1602 et seg. No matter how many briefs and 
motions [REDACTED] files proclaiming immunity from the exercise of this Court’s jurisdiction, 
the Court’s authority to impose contempt sanctions on [REDACTED], and thus for the sanctions 
to accrue, is secure. See generally Mem. Op. (Sept. 19, 2018), ECF No. 20; In re Grand Jury 
Subpoena, No. 18-3071, 2019 WL 125891 (D.C. Cir. Jan. 8, 2019). Nonetheless, [REDACTED] 
seeks to stay accrual of the properly entered contempt sanction because, in [REDACTED] view, 
the contempt sanction is unenforceable. Yet, as the D.C. Circuit has said, and already repeated 
once in this case, the power to impose contempt sanctions against a foreign sovereign and the 
power to enforce any monetary sanctions are distinct. In re Grand Jury Subpoena, 2019 WL - 
125891, at *7 (“We stick to that practice today, meaning the form of the district court’s contempt 
order was proper, Whether and how that order can be enforced by execution is a question for a 
later day.”); FG Hemisphere Assocs., LLC v. Democratic Republic of Congo, 637 F.3d 373, 377 
(D.C. Cir. 2011) (‘Hemisphere’s contention that whether the court can enforce its contempt 
sanction is irrelevant to the availability of a contempt order is consistent with the statutory 
scheme.”). Thus, even if [REDACTED] ultimately prevails on the argument that the fines are 


unenforceable, a question which has not yet been resolved in this matter, the fines are properly 


accruing. Therefore, for the same reasons articulated in the Court’s last opinion denying 
[REDACTED] request for a stay of the Court’s October 5, 2018 Order, see Mem. and Order 
(Jari. 10, 2019), ECF No. 48, [REDACTED] newest motion for a stay also is denied. 

Second, the Court’s September 19, 2018 Order, which accompanied a Memorandum 
Opinion explaining the reasons for denying [REDACTED] Motion to Quash, ordered the 
government to “submit a report advising the Court whether any portions of the accompanying 
Memorandum Opinion may be unsealed” no later than the earlier of [REDACTED] compliance 
with the subpoena or three months from that order. See Order (Sept. 19, 2018), ECF No. 19. 
Three months now have passed. Thus, consistent with the September 19, 2018 Order, the 
government must submit a report advising which portions of the Court’s September 19, 2018 
Memorandum Opinion may be unsealed, particularly in light of the public versions of the D.C. 
Circuit’s judgment and opinions in this matter. 

For the foregoing reasons, it is hereby 

ORDERED that, upon consideration of [REDACTED] Proposed Order, ECF No. 51-1, 
the Government’s Proposed Order, ECF No. 53-1, and [REDACTED] Supplemental Proposed 
Order, ECF No. 55-1, [REDACTED] counsel shall refrain from making any public statement or 
statement to the press [REDACTED] beyond the public information about the matter reflected in 
the public versions of the decisions of the D.C. Circuit, unless otherwise ordered by a court; and 
it is further 

ORDERED that the $50,000 daily fine ordered by the Court’s October 5, 2018 Order 


begins accruing on January 15, 2019; and it is further 


ORDERED that [REDACTED] Motion for a Stay of the Contempt Fines’ Accrual Until 
this Court Rules on [REDACTED] Pending Motion for a Declaration, ECF No. 56, is DENIED; 
and it is further 

ORDERED that, consistent with the Court’s September 19, 2018 Order, ECF No. 19, the 
government, by Tuesday, January 22, 2019, shall submit a report advising the Court whether any 


portions of the September 19, 2018 Memorandum Opinion, ECF No, 20, may be unsealed, 


SO ORDERED. 


Lol} tol! 
DATE: January 15, 2019 @ ie ‘a 


Beryl A. Howell 
Chief Judge 
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MEMORANDUM OPINION 

[REDACTED] has been in civil contempt for nearly four months for failing to comply 
with a September 19, 2018 Order of this Court to produce, by October 1, 2018, records 
responsive to a grand jury subpoena issued on July 11, 2018, with a return date, after extensions, 
of August 16, 2018. See Order (Sept. 19, 2018) (“Production Order”), ECF No. 19; Mem. & 
Order (Oct. 5, 2018) (“Contempt Order”), ECF No. 30. The Contempt Order imposed a fine of 
$50,000 per day against [REDACTED], which fine was temporarily stayed while [REDACTED] 
appealed to the D.C. Circuit, and then for seven business days after the issuance of the mandate. 
Contempt Order at 6-7. Accrual of the contempt sanctions was further delayed during the span 
of a Supreme Court administrative stay. Order (Dec. 23, 2018), In re Grand Jury Subpoena, . 
Supreme Court No. 18A669. 

After losing its appeal, see In re Grand Jury Subpoena (“Grand Jury I’), No. 18-3071, 
2018 WL 6720714 (D.C. Cir. Dec. 18, 2018); In re Grand Jury Subpoena (“Grand Jury IP’), No. 
18-3071, 2019 WL 125891 (D.C. Cir. Jan. 8, 2019), and after vacatur of the Supreme Court’s 
administrative stay, see Order (Jan. 8, 2019), In re Grand Jury Subpoena, Supreme Court No. 
18A669, [REDACTED] has been accruing daily $50,000 fines since January 15, 2019, see Mem. 


& Order (Jan. 15, 2019), ECF No. 57 (clarifying date that contempt fines started accruing, 


consistent with [REDACTED] view of accrual date). As of January 24, 2019, [REDACTED] 
fine is $500,000. 

Now, pending before the Court is [REDACTED] motion for a judicial declaration that the 
Contempt Order is unenforceable and that the government cannot attach or execute on any 
[REDACTED] property. See [REDACTED] Mot. Decl. Ct.’s Oct. 5, 2018 Order Unenforceable 
& [REDACTED] Property Immune (“[REDACTED] Mot.”), ECF No. 45.' The briefing on this 
motion was completed on January 22, 2019, with the government opposing the motion as both 
premature and without merit. See Gov’t’s Opp’n Mot. Decl. Ct.’s Oct. 5, 2018 Order 
Unenforceable & [REDACTED] Property Immune (“Gov’t’s Opp’n”), ECF No. 58. For the 
reasons explained in more detail below, the Court agrees that [REDACTED] motion is 


premature. 


I. [REDACTED] REQUEST FOR ENFORCEABILITY RULING AMOUNTS TO A 
REQUEST FOR AN IMPERMISSIBLE ADVISORY OPINION 


Generally, courts do not issue advisory opinions. Flast v. Cohen, 392 U.S. 83, 96-97 
(1968); see also Grand Jury IT, 2019 WL 125891, at *8 (“[A] federal court has neither the power 
to render advisory opinions nor to decide questions that cannot affect the rights of the litigants in 
the case before them.” (quoting Preiser v. Newkirk, 422 U.S. 395, 401 (1975))). “[T]he rule 
against advisory opinions... recognizes that such suits often ‘are not pressed before the Court 
with that clear concreteness provided when a question emerges precisely framed and necessary 


for decision from a clash of adversary argument exploring every aspect of a multifaced situation 


[REDACTED] motion also sought further stay of the Contempt Order pending the Supreme Court’s 
disposition of [REDACTED] pending petition for a writ of certiorari. That motion was denied orally at a status 
conference on January 10, 2019, see Status Conf. Tr. (Jan. 10, 2019) at 24:20-24, ECF No. 52, with a fuller 
explanation provided in a Memorandum and Order, see Mem. & Order (Jan. 10, 2019), ECF No. 48. [REDACTED] 
persisted in seeking a stay of any penalty accruing from its contempt. See Mot. Stay Contempt Fines’ Accrual Until 
Ct. Rules on Mot. Decl., ECF No. 56. That duplicative motion also was denied. Mem. & Order (Jan. 15, 2019). 


embracing conflicting and demanding interests.’” Flast, 392 U.S. at 96-97 (quoting United 
States v. Fruehauf, 365 U.S. 146, 157 (1961)). Indeed, “[a] claim is not ripe for adjudication if it 
rests upon ‘contingent future events that may not occur as anticipated, or indeed may not occur at 
all.’” Texas v. United States, 523 U.S, 296, 300 (1998) (quoting Thomas v. Union Carbide 
Agric. Prods. Co., 473 U.S. 568, 580-81 (1985)). 

The government underscores that it has not yet sought any judgment reducing the 
contempt sanctions to a sum certain, nor tried to enforce any such judgment. Gov’t’s Opp’n at 8. 
Even if [REDACTED] is correct that the government has not initiated enforcement proceeding 
as “a stall tactic,” intended “to postpone this Court’s reaching the enforceability question,” 
[REDACTED] Reply Supp. Mot. Decl. Ct.’s Oct. 5, 2018 Order Unenforceable & 
[REDACTED] Property Immune (“[REDACTED] Reply”) at 2, ECF No. 59, that does not make 
questions of enforceability ripe. Moreover, leveraging the growing fine to increase pressure on 
[REDACTED] to comply with the subpoena is perfectly lawful, and the very reason for civil 
contempt sanctions, See Turner v. Rogers, 564 U.S. 431, 441 (2011) (‘Civil contempt differs 
from criminal contempt in that it seeks only to ‘coerc[e] the defendant to do’ what a court had 
previously ordered him to do.” (quoting Gompers v. Bucks Stove & Range Co, 221 U.S. 418, 
422 (1911))); Int’l Union v. Bagwell, 512 U.S. 821, 827 (1994) (civil contempt sanctions are 
“penalties designed to compel future compliance with a court order” and “are considered to be 
coercive”). [REDACTED] vigorous effort to deflate that coercive pressure, including asking the 
Supreme Court to resolve whether the Foreign Sovereign Immunities Act (‘FSIA”), 28 U.S.C. § 
1602 et seq., permits “enforc[ing] contempt sanctions (monetary or otherwise) against a foreign 
state,” see [REDACTED] Mot., Ex. A, Sealed Petition for a Writ of Certiorari, at ii, is 


misdirected, Although the Contempt Order imposes fines, the government, as yet, has taken no 


steps to execute on, or enforce collection of, the accrued fines. Until such steps are taken, 
[REDACTED] enforceability challenge is not ripe for resolution. 

Despite this feel and factual backdrop, [REDACTED] asks the Court to opine on the 
legality of hypothetical conduct: the government’s non-existent effort to enforce a non-existent 
judgment reflecting the sum certain of accrued fines. Irrespective of whether the FSIA applies 
to, and provides blanket immunity from, any criminal matters, as [REDACTED] argues, see 
[REDACTED] Reply at 15-20, or is limited to civil matters, as the government argues, see 
Gov’t’s Opp’n 17-20, [REDACTED] will have an opportunity to challenge any enforcement 
effort when that effort transpires. 

If the FSIA applies here, as the Court assumes it does, the government must, before 
attaching or éxecuting against any [REDACTED] property, obtain a judgment for accrued 
sanctions and then an order permitting attachment or execution, consistent with 28 U.S.C. 

§ 1610(c). Only after the government has that judgment and order will it be able to take the 
necessary steps to satisfy the judgment with specific property. At the point the government seeks 
a section 1610(c) order, the enforceability question may be ripe. Sure enough, another judge on 
this court, while deciding whether to enter a judgment for accrued sanctions, a step at which this 
case has not yet arrived, ruled that “questions related to enforcement” were “not ripe for 
adjudication.” Agudas Chasidei Chabad of United States v. Russian Fed’n, 128 F. Supp. 3d 242, 
244 (D.D.C. 2015). As in Agudas Chasidei, “concerns related to such enforcement are 
premature until such time as [the government] has identified property to attach and execute, 
provided notice to defendants of such attachment and execution, and given defendants 
‘reasonable time’ to respond.” Jd. at 245; accord Walters v. Indus. & Commer. Bank of China, 


Ltd., 651 F.3d 280, 291, 297 (2d Cir. 2011) (“[Section] 1610(c) not only ensures that no 


execution upon sovereign property can take place without notice to the sovereign, but it also 
requires a prior judicial determination that the execution is warranted under one of the § 1610(a) 
or (b) exceptions and with respect to specifically identified property,” and thus “clearly signals 
that execution depends on a judicial determination that the property at issue falls within one of 
the exceptions to immunity set forth in those subsections.”). 

Thus, granting [REDACTED] requested relief—a declaration that the Contempt Order 
is unenforceable—would do nothing more than repeat what the FSIA explicitly mandates: no 
property of a foreign sovereign shall be attached or executed absent a court order so allowing. In 
this way, [REDACTED] focus on the enforceability of the Contempt Order is misplaced. Absent 
any such collection effort, [REDACTED] challenge is premature. 

Assuming the government ts right and the FSIA is inapplicable to criminal matters, this 
raises whether the FSIA nonetheless applies to a civil action to enforce a judgment against 
[REDACTED] property. Again, this is a question [REDACTED] would have a chance to 
present when confronted with a government effort to satisfy any actually issued judgment, a 
proceeding that remains on the horizon. In any event, the government cannot simply take the 
Contempt Order to a court or sheriff and demand that a lien be placed on [REDACTED] 
property. A judge must first enter a judgment for a sum certain and an order authorizing that 
conduct. At that point, [REDACTED] objection that the FSIA prohibits enforcing a judgment 
against [REDACTED] may be ripe for review. 

[REDACTED], understandably, is trying to exhaust every conceivable method of 
expressing doubt about its amenability to contempt sanctions. The pending motion adds to that 
effort, waging a collateral attack on the Contempt Order by raising unrelated doubts about 


enforceability. “Yet, as the D.C. Circuit has said, and already repeated once in this case, the 


power to impose contempt sanctions against a foreign sovereign and the power to enforce any 
monetary sanctions are distinct.” Mem. & Order (Jan. 15, 2019) at 9 (citing Grand Jury I, 2019 
WL 125891, at *7; FG Hemisphere Assocs., LLC v. Democratic Republic of Congo, 637 F.3d 
373; 077 (D.C. Cir, 201.19). 

[REDACTED] must recognize that, in both this Court and in the D.C. Circuit, this case 
has progressed beyond the point at which uncertainty about the legality of the Contempt Order 
exists. Should the government try to collect on the fines accruing from [REDACTED] 
continuing noncompliance with the Production Order and the Contempt Order, new legal issues 
might arise. Even if [REDACTED] were able to forecast those precise issues, the Court, at best, 
would be forced to resolve enforcement questions based on a hypothetical sequence of events 
that might never actually come to pass. The current posture of this litigation makes resolution of 
any possible legal issues that may materialize an obvious, and impermissible, advisory opinion. 


Il. [REDACTED] REQUEST FOR ENFORCEABILITY DECLARATION MUST BE 
DENIED ON PRUDENTIAL GROUNDS 


The closest parallel to what [REDACTED] seeks is relief under the Declaratory 
Judgment Act, 28 U.S.C. § 2201, “which exists precisely to ensure litigants do not need to wait 
until Government enforcement before clarifying or vindicating their rights.” [REDACTED] 
Reply at 5. [REDACTED] concedes that declaratory relief may be proper only when, at a 
minimum, the circumstances “show that there is a substantial controversy, between parties 
having adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a 
declaratory judgment.” Jd. at 4 (quoting Medimmune, Inc. vy. Genetech, Inc., 549 U.S. 118, 127 
(2007)). 

Yet, any request for declaratory relief must be justiciable “as a constitutional and 


prudential matter.” Navegar, Inc. v. United States, 103 F.3d 994, 998 (D.C. Cir. 1997); see also 


Poe v. Ullman, 367 U.S. 497, 508-09 (1961) (‘‘Justiciability is of course not a legal concept with 
a fixed content or susceptible of scientific verification. Its utilization is the resultant of many 
subtle pressures, including the appropriateness of the issues for decision by this Court and the 
actual hardship to the litigants of denying them the relief sought.”). Thus, even when a aon 
may grant declaratory relief, “[a] declaratory judgment, like other forms of equitable relief, 
should be granted only as a matter of judicial discretion, exercised in the public interest.” Pub. 
Affairs Assocs., Inc. v. Rickover, 369 U.S. 111, 112 (1962) (internal quotations omitted); see also 
Wilton v. Seven Falls Co., 515 U.S. 277, 286 (1995) (“Since its inception, the Declaratory 
Judgment Act has been understood to confer on federal courts unique and substantial discretion 
in deciding whether to declare the rights of litigants.”); Morgan Drexen, Inc. v. Consumer Fin. 
Prot. Bureau, 785 F.3d 684, 694 (D.C. Cir. 2015) (“Although ‘federal courts lack the authority to 
abstain from the exercise of jurisdiction that has been conferred ... [t]hat principle does not ° 
eliminate .. . the federal courts’ discretion in determining whether to grant certain types of 
relief.’” (quoting New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S. 350, 358-59 
(1989))) (alternations in original). 

Discretion to award declaratory relief lies, in the first instance, with district courts 
“because facts bearing on the usefulness of the declaratory judgment remedy, and the fitness of 
the case for resolution, are peculiarly within their grasp.” Wilton, 515 U.S. at 289. The Supreme 
Court has provided general guidance that “the propriety of declaratory relief in a particular case 
will depend upon a circumspect sense of its fitness informed by the teachings and experience 
concerning the functions and extent of federal judicial power.” Jd. at 287 (internal quotations 
omitted). Which is to say that the Court’s discretion is guided by “considerations of practicality 


and wise judicial administration.” Jd. at 288. 


More particular guidance has been provided by the D.C. Circuit, in Hanes Corporation v. 
Millard, 531 F.2d 585 (D.C. Cir. 1976), which “adopted a non-exclusive list of ‘factors relevant 
to the propriety of granting a declaratory judgment.’” Morgan Drexen, 785 F.3d at 696 (quoting 
Hanes, 531 F.2d at 591 n.4)). Those prudential factors informing when granting declaratory 
relief might be practical and wise are: “whether it would finally settle the controversy between 
the parties; whether other remedies are available or other proceedings pending; the convenience 
of the parties; the equity of the conduct of the declaratory judgment plaintiff; prevention of 
procedural fencing; the state of the record; the degree of adverseness between the parties; and the 
public importance of the question to be decided.” Jd. (quoting Hanes, 531 F.2d at 591 n.4)). The 
factors do not supply a test, but rather help the analysis “focus on the usefulness of declaratory 
judgment, the role of such relief in ending the dispute between the parties, and the incentives for 
parties’ behavior.” Jd. at 697. 

Here, three reasons, grounded in the Hanes factors, counsel against granting 
[REDACTED] requested declaratory relief: the declaratory relief requested would not dFaally 
settle the controversy between the parties”; “the equity of [REDACTED] conduct” counsels 
against granting declaratory relief; and ‘“‘the state of the record” is underdeveloped. Jd. Those 
three reasons are addressed seriatim. 

A, Declaratory Relief Would Not Settle the Enforceability Question 

The Court’s analysis in Part I, supra, for why an opinion about enforceability would, at 
this juncture, be no more than an advisory opinion also explains why granting the requested 
declaratory relief would not settle the parties’ controversy. The Contempt Order, with or without 
the requested declaration, is not self-effectuating. For the government to attach or execute any of 


[REDACTED] property, the government must first convert the sanctions that have accrued under 


the Contempt Order into a sum certain judgment and obtain an order permitting action against 
[REDACTED] property. Thus, to say that the Contempt Order, standing alone, is unenforceable 
would be no more than a truism. 

B. Equity Militates Against Granting Declaratory Relief 

As already noted, at this point, both [REDACTED] and the government are maneuvering 
to gain the more advantageous position. Facing the pressure of mounting fines, [REDACTED] 
motion asks the Court to declare that no matter how high sanctions grow, [REDACTED] never 
will be accountable to pay the fines, thereby removing the government’s leverage on 
[REDACTED] to comply with the Production Order. The government, on the other hand, wants 
to maintain the threat of eventually enforcing the fines that grow every day [REDACTED] flouts 
the Production Order. The D.C. Circuit has made clear that “prevention of procedural fencing” 
and “incentives for parties’ behavior,” as reflected in the parties’ positions here, are among the 
significant considerations for the propriety of declaratory relief. Morgan Drexen, 785 F.3d at: 
696-97 (citing Hanes, 531 F.2d at 591.4). While [REDACTED] desire to expedite a judicial 
decision on the enforceability of any judgment for accrued fines is understandable, the 
justiciability of this question at this juncture is not legally supportable under D.C. Circuit 
precedent. 

The D.C. Circuit has held that “[a] credible threat of imminent prosecution” can provide 
“the foundation for justiciability as a constitutional and prudential matter, and the Declaratory 
Judgment Act ..., provides the mechanism for seeking preenforcement review.” Navegar, 103 
F.3d at 998. [REDACTED] echoes this language, arguing that “[t]he threat of enforcement here 
is actual and imminent,” [REDACTED] Reply at 6 (citing Abbott Labs. v. Gardner, 387 US. 
136, 153-54 (1967)), such that [REDACTED] meets the Article III standing requirements 


needed to seek declaratory relief. Despite [REDACTED] arguments about Article II] standing, 
9 


the problem here is not constitutional, but rather prudential. Navegar, 103 F.3d at 998 
(recognizing that awarding declaratory relief depends on constitutional and prudential limits); 
see also Morgan Drexen, 785 F.3d at 694 (same).” 

Prudentially, declaratory relief is a proper remedy when “absent the availability of 
preenforcement review, [a party] must either forgo possibly lawful activity because of her well- 
founded fear of prosecution, or willfully violate the [law].” Navegar, 103 F.3d at 998; see also 
Babbitt v. United Farm Workers, 442 U.S. 289, 298 (1979) (“When the plaintiff has alleged an 
intention to engage in a course of conduct arguably affected with a constitutional interest, but 
proscribed by a statute, and there exists a credible threat of prosecution thereunder, he ‘should 
not be required to await and undergo a criminal prosecution as the sole means of seeking relief.’” 
(quoting Doe v. Bolton, 410 U.S. 179, 188 (1973))); Seegars v. Gonzales, 396 F.3d 1248, 1253 
(D.C. Cir. 2005) (for challenges to agency regulation “an affected party may generally secure 
review before enforcement so long as the issues are fit for judicial review without further factual 
development and denial of immediate review would inflict a hardship on the challenger— 
typically in the form of its being forced either to expend non-recoverable resources in complying 
with a potentially invalid regulation or to risk subjection to costly enforcement processes”). A 
party’s choice between costly compliance and possibly violating a valid law has justified 
declaratory relief when, for example, a “challenged statute threatened a taking for which the 


plaintiffs would never be compensated,” Navegar, 103 F.3d at 999 (citing Reg 'l Rail Reorg. Act 


2 Since the D.C. Circuit decided Navegar, which supplies this jurisdiction’s standard for the degree of 
imminence needed for a party to have constitutional standing to seek preenforcement declaratory relief, the decision 
has been questioned for setting too high a bar. See, e.g., Ord v. District of Columbia, 587 F.3d 1136, 1146 (D.C. 
Cir. 2009) (Brown, J., dissenting) (“[W]hile I agree Ord has standing to bring his claim for damages under 42 U.S.C, 
§ 1983, and agree his claims are not so insubstantial as to deprive the federal courts of jurisdiction over them, I do 
not think we can or should strain to fit this case within Navegar’s standard .... I do think the en banc court can and 
should rehear this appeal sua sponte and overrule Navegar.”); Seegars v. Gonzales, 396 F.3d 1248, 1253 (D.C. Cir. 
2005) (“We cannot help noting that Navegar’'s analysis is in sharp tension with standard rules governing — 
preenforcement challenges to agency regulations ....”). 
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Cases, 419 U.S. 102, 122-25 (1974)); “where boat owners were effectively required, by a soon 
to be implemented state law, to install new sewage pumping facilities on their boats,” id. (citing 
Lake Carriers’ Ass’n v. MacMullan, 406 U.S. 498, 506-08 (1972)); “where the alternative to 
risking criminal and civil penalties was far-ranging and expensive relabeling of drug products,” 
id. (citing Abbott, 387 U.S. at 152-53); and when an entity questioned the Department of 
Transportation’s jurisdiction to impose liability under a challenged rule, Sabre, Inc. v. Dep’t of 
Transp., 429 F.3d 1113, 1119-21 (D.C. Cir. 2005). Further, the case for preenforcement review 
is especially compelling “where plaintiffs seek to engage in activities possibly protected by the 
First Amendment.” Seegars, 396 F.3d at 1252; see also Act Now to Stop War & End Racism 
Coal. v. District of Columbia, 589 F.3d 433, 435-36 (D.C. Cir. 2009) (reversing dismissal of 
plaintiff's preenforcement action seeking declaration that regulation, which limited hanging of 
noncommercial posters, violated the First Amendment because plaintiff had made a credible 
allegation regarding the regulation chilling First Amendment rights). 

Nothing comparable to these examples is at play here. [REDACTED] is not confronting 
an uncertain legal landscape that impedes [REDACTED] potentially lawful conduct. To the 
contrary, the Production Order and the Contempt Order, the latter of which [REDACTED] hopes 
to render toothless, have been upheld on appeal. Grand Jury I, 2019 WL 125891. Thus, 
[REDACTED] need not forgo possibly lawful conduct, the hardship warranting preenforcement 
review in every other instance. Rather, [REDACTED] simply wants assurances that continued 
violation of the lawful Contempt Order may be accomplished with impunity, 

At this stage, relieving [REDACTED] from the pressure to comply would be imprudent. 
Pressure to induce compliance is the very purpose of civil contempt sanctions. As discussed in 


Section I, supra, the Supreme Court has instructed that civil contempt sanctions are “penalties 


1] 


designed to compel future compliance with a court order” and “are considered to be coercive.” 
Bagwell, 512 U.S, at 827; see also Turner, 564 U.S. at 441 (“Civil contempt differs from 
criminal contempt in that it seeks only to ‘coerc[e] the defendant to do’ what a court had 
previously ordered him to do.” (quoting Gompers, 221 U.S. at 422)). Letting [REDACTED] out 
from under the prospect of paying a lawfully imposed fine would defeat the reason to have 
entered the Contempt Order in the first place. 

[REDACTED] reiterates the refrain that when a contemnor is a foreign sovereign, the 
imposition of contempt fines “offends a foreign state’s dignity and qualifies as irreparable 
injury.” [REDACTED] Reply at 4 (emphasis in original). To repeat: “[I]n passing the FSIA, 
Congress codified the ‘careful balance between respecting the immunity historically afforded to 
foreign sovereigns and holding them accountable, in certain circumstances, for their actions.’” 
Mem. & Order (Jan. 10, 2019) at 3-4, ECF No. 48 (quoting Rubin v. Islamic Republic of Iran, 
138 S. Ct. 816, 822 (2018)). “[REDACTED], which is subject to the FSIA’s commercial- 
activity exception, is not suffering any dignitary harm that Congress did not account for and 
explicitly permit.” Jd. at 4; cf In re Grand Jury Subpoena, No. 18-3068 (D.C. Cir, Oct. 3, 2018) 
(ruling that In re Papanderou, 139 F.3d 247 (D.C. Cir. 1998) and Foremost-McKesson, Inc. v. 
Islamic Republic of Iran, 905 F. 2d 438 (D.C. Cir. 1990), cases referenced by [REDACTED] for 
its dignitary harm argument, see [REDACTED] Reply at 4, did not permit [REDACTED] to skirt 
the normal burdens of litigation). 

Perhaps if doubt remained about the propriety of imposing contempt sanctions or 
[REDACTED] obligation to pay the growing fines, equity might warrant expediting resolution of 
enforceability questions. Yet, no matter how often [REDACTED] belabors the point, see 


[REDACTED] Mot. at 6 (“None of the FSIA’s exceptions authorizes contempt sanctions against 


a foreign state.”); id. at 7 (“Tracking the FSIA’s plain language, the Fifth Circuit held... that the 
FSIA categorically prohibits contempt sanctions against a foreign state.”); [REDACTED] Reply 
at 7 (“[REDACTED] reasonably believes that, under the FSIA and Supreme Court precedent, it 
is not required to pay any monetary sanctions.”); Status Conf. Tr. Jan. 10, 2019) at 22:21—23, 
ECF No. 52 (“Our argument was and is, and will remain, that this Court, and every American 
court, lack subject matter jurisdiction over [REDACTED] in this criminal proceeding.”); Mot. 
Stay Contempt Fines’ Accrual at 1, ECF No. 56 (“[T]he FSIA does not authorize contempt 
sanctions against a foreign state... .”), the Contempt Order—and the attendant pressure——is 
proper, see generally Grand Jury I, 2018 WL 6720714; Grand Jury I, 2019 WL 125891. 

[REDACTED] wants to stave off enforcement of any hypothetical judgment. Of course, 
[REDACTED] has an easier way out from under the threat of enforcement: comply. At this 
point, short-circuiting the ordinary legal process just to offer a salve to a party openly defying 
orders approved by the D.C. Circuit, and which this country’s highest court refused to stay, 
undercuts the Court’s tools for ensuring compliance with a lawful order. Nothing about that 
option is practical or wise. 

C. Enforcement Questions Are Not Clearly Presented 


Finally, [REDACTED] argues that leaping ahead is justified because the FSIA affords a 
foreign sovereign blanket immunity from contempt sanctions. [REDACTED] Mot. at 9; 
[REDACTED] Reply at 9-13. Thus, according to [REDACTED], whether decided now or later, 
the government cannot attach or execute on [REDACTED] property and waiting to make that 
decision just prolongs the inevitable. Even assuming that the FSIA applies in this matter, the 
facts that ultimately will inform enforceability are underdeveloped. 

Under the FSIA, “the property in the United States of a foreign state shall be immune 


from attachment arrest and execution except as provided in sections 1610 and 1611 of this 


3 


chapter.” 28 U.S.C. § 1609. As this text makes clear, a foreign state’s property immunity has 
exceptions. To be sure, those exceptions are more narrowly drawn than the exceptions to 
jurisdictional immunity, Autotech Techs. LP v. Integral Research & Dev. Corp., 499 F.3d 737, 
749.(7th Cir. 2007), with the consequence that, in some cases, the FSIA confers rights that have 
no enforceable remedy, see FG Hemisphere, 637 F.3d at 378 (“The FSIA is a rather unusual 
statute that explicitly contemplates that a court may have jurisdiction over an action against a 
foreign state and yet be unable to enforce its judgment unless the foreign state holds certain kinds 
of property subject to execution.”); De Letelier v. Republic of Chile, 748 F.2d 790, 798 (2d Cir. 
1984) (“The Act’s history and the contemporaneous passage of similar European legislation 
strongly support the conclusion that under the circumstances at issue in this case Congress did in 
fact create a right without a remedy.”). 

Too much is still uncertain for the Court to determine whether the government’s 
enforcement efforts will satisfy one of section 1610’s exceptions. Indeed, at this point, what 
property the government might target to satisfy any judgment is unknown, and identification of 
that property is critical to evaluating the propriety of any enforcement effort. See Walters, 651 
F.3d at 291 ((“[Section] 1610(c) ... requires a prior judicial determination that the execution is 
warranted under one of the § 1610(a) or (b) exceptions and with respect to specifically identified 
property.”); Agudas Chasidei, 128 F. Supp. 3d at 245 (“[C]oncerns related to such enforcement 
are premature until such time as [the government] has identified property to attach and execute, 
provided notice to defendants of such attachment and execution, and given dicfendavte 
‘reasonable time’ to respond.”). The government speculates about different methods of 
enforcing the Contempt Order, including [REDACTED], Gov’t’s Opp’n at 9, or seeking criminal 


sanctions, id. at 9n.4. While [REDACTED] rejects the viability of the government’s 


14 


alternatives, [REDACTED] Reply at 7-8, the uncertainty of what is to come exhibits the 
tenuousness of resolving enforcement questions now. Given that the nature of any government 
enforcement effort is still unknown, whether an exception provided in section 1610 may apply 
remains unknowable. Until the government takes affirmative steps to enforce a judgment against 
[REDACTED] property, the Court’s ability to judge any such effort against section 1610’s 
exceptions is hamstrung. 

Despite all that hinges on how the government tries to enforce a hypothetical judgment, 
[REDACTED] posits that this is a case with no enforceable remedy and, further, that the Court 
already can be certain of this point. As support, [REDACTED] notes that “[nJone of the FSIA’s 
exceptions authorizes contempt sanctions against a foreign state,” [REDACTED] Mot. at 6, 
leading to the conclusion that “foreign states enjoy absolute immunity from enforcement [of 
contempt sanctions],” id. at 9. [REDACTED] argument regarding the lack of any exception in 
section 1610 specifically authorizing contempt sanctions is unavailing. Section 1610’s © 
exceptions are written to depend on the nature of the property that a party seeks to attach and the 
reason that the foreign sovereign is not immune from jurisdiction. See 28 U.S.C. § 1610(a), (b). 

Assuming that the government’s collection of the accrued fines will turn on application 
of 28 U.S.C. § 1610(b)(2), as the government asserts as an alternative argument, declaratory 
relief still is not proper. This FSIA provision creates an exception from immunity for “any 
property in the United States of an agency or instrumentality of a foreign state engaged in 
commercial activity in the United States ... upon a judgment entered by a court of the United 
States ... if the judgment relates to a claim for which the agency or instrumentality is not 
immune by virtue of section 1605(a)(2), (3), or (5) or 1605(b) of this chapter, regardless of 


whether the property is or was involved in the act upon which the claim is based.” 28 U.S.C. 
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§ 1610(b)(2). [REDACTED] theorizes that section 1610(b)(2) will never be available to the 
government because “there is no ‘claim’ in this case—and certainly no claim giving rise to this 
Court’s contempt order,” [REDACTED] Mot. at 7. 

[REDACTED] categorical argument is unconvincing. At the core of [REDACTED] 
argument is that a “claim” means “[a] demand for money, property, or a legal remedy to which 
one-asserts a right; especially, the part of a complaint in a civil action specifying what relief the 
plaintiff asks for.” [REDACTED] Mot. at 7; see also [REDACTED] Reply at 9-10. In’ 
[REDACTED] view, “claim” necessarily requires a “civil claim for relief’ and precludes 
enforcing contempt sanctions. [REDACTED] Reply at 11. The government does not challenge 
that definition, see Gov’t’s Opp’n at 12, but argues that section 1610(b)(2) would not 
categorically prohibit enforcing a judgment that reduced the amount that [REDACTED] owes 
under the Contempt Order to a sum certain. 

If the government eventually obtains a judgment and then an order, pursuant to 28 U.S.C. 
§ 1610(c), authorizing the attachment or execution of certain property, the government has a 
“claim,” reflected in the judgment, that [REDACTED] owes, but has not paid, fines under the 
civil Contempt Order, as well as a “claim” demanding satisfaction of the money judgment 
through a writ of execution or attachment. The Contempt Order, of course, is derivative of the 
Production Order, to which [REDACTED] has no immunity because of 28 U.S.C. § 1605(a)(2). 
See Grand Jury II, 2019 WL 125891, at *7. Therefore, at first blush, even accepting the 
sequence of events that [REDACTED] anticipates, the government would have a “claim,” as 
contemplated under 28 U.S.C. § 1610(b)(2). 

Finally, to cut off possible deference to the government’s position on enforceability, 


[REDACTED] cites earlier cases in which the government argued against enforcement of 


monetary sanctions. [REDACTED] Mot. at 9-11; [REDACTED] Reply at 13-15. Whether the 
government has taken inconsistent positions about enforceability is entirely beside the point 
because “[a]lthough the views of the United States on the meaning of FSIA ‘are of considerable 
interest ..., they merit no special deference.’” FG Hemisphere, 637 F.3d at 379 n.2 (quoting 
Republic of Austria y. Altmann, 541 U.S. 677, 701 (2004)). Still, because [REDACTED] has 
levied accusations of inconsistency against the government, the speciousness of this aspect of 
[REDACTED] argument warrants brief mention. 

The government distinguishes the cases cited by [REDACTED] as instances in which the 
government argued against imposition of sanctions under the FSIA and clarifies that the 
sanctions in those cases were sought against a foreign state, rather than, as here, against an agent 
or instrumentality of the foreign state. Gov’t’s Opp’n at 15-17. The government’s distinction 
accurately captures differences in [REDACTED] cited cases. See, e.g., Brief for the United 
States of America as Amicus Curiae in Support of Partial Reversal (“Servaas Brief’) at 18-19, 
Servaas Inc, v. Mills, 661 F, App’x 7 (2d Cir. 2016) (No. 14-385) (arguing that 28 U.S.C. 

§ 1610(a) did not permit enforcing sanctions against Iraq); Brief of the United States as Amicus 
Curiae in Support of Appellant (“FG Hemisphere Brief”) at 7-14, FG Hemisphere, 637 F.3d 373 
(No. 10-7046) (arguing that 28 U.S.C. § 1610(a) did not permit enforcing sanctions against 
Congo); Brief of the United States as Amicus Curiae in Support of Defendant-Appellant (“‘Af- 
Cap Brief’) at 5-9, AfCap, Inc. v. Republic of Congo, 462 F.3d 417 (Sth Cir. 2006) (No. 05- 
51168) (same). 

[REDACTED] continues to press its argument, however, branding the distinction 
between a foreign state and the agent or instrumentality of a foreign state as “contrived.” 


[REDACTED] Reply at 14. Contrary to [REDACTED] view, that distinction is made in the text 


of the FSIA and, thus, is significant. Compare 28 U.S.C. § 1610(a) (exceptions to immunity for 
the property of “a foreign state”) with id. § 1610(b) (exceptions to immunity for the property of 
“an agency or instrumentality of a foreign state”). [REDACTED] further contends that, in any 
event, [REDACTED] amounts to a foreign state, [REDACTED] Reply at 14, but this 
characterization is contrary to [REDACTED] prior representations. See [REDACTED] Ltr., 
dated July 26, 2018 at 1-2, ECF No. 3-2 [REDACTED]. Finally, [REDACTED] argues that, as to 
the government’s alleged inconsistency in position, any differences between section 1610(a) and 
section 1610(b) are irrelevant because each paragraph depends on the existence of a “claim.” 
[REDACTED] Reply at 14-15. None of the amicus briefs cited by [REDACTED], however, 
relied on a textual argument about the meaning of “claim.” See generally Servaas Brief; FG 
Hemisphere Brief; Af-Cap Brief. In sum, each basis on which [REDACTED] relies to chastise 
the government for inconsistency comes up short. 

In the end, [REDACTED] might have viable defenses to either the entry of judgment or a 
section 1610(c) order permitting enforcement of any such judgment. Waiting until the 
government’s actual attachment or execution efforts put those issues into sharper focus is the 
prudent course. 


II. CONCLUSION 


For the foregoing reasons, [REDACTED] Motion for a Declaration that this Court’s 
October 5, 2018 Order is Unenforceable and that [REDACTED] Property is Immune from 
Execution or Attachment, ECF No. 45, is denied. An appropriate Order accompanies this 


Memorandum Opinion. 


DATE: January 24, 2019 


Beryl A. Howell 
Chief Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In re GRAND JURY SUBPOENA NO. 7409 | Grand Jury Action No. 18-41 (BAH) 
Chief Judge Beryl A. Howell 


Filed Under Seal 


ee 


MEMORANDUM AND ORDER 

This case, which began with a motion to quash a grand jury subpoena, has moved quickly 
from this Court, to the D.C. Circuit, and to the Supreme Court, attracting public interest along 
the way. See Mem. & Order (Jan. 15, 2019) at 2, ECF No. 57 (citing media coverage). The D.C. 
Circuit and the Supreme Court have provided limited public access to their respective dockets, 
while shielding from public view the content of what has been docketed. See In re Grand Jury 
Subpoena, No. 18-3071 (D.C. Cir.); In re Grand Jury Subpoena, No. 18-948 (U.S.). In light of 
those courts having made their respective dockets public to some extent, as well as media 
inquiries directed at this Court, the parties were asked to file a joint status report addressing 
whether a copy of the docket sheet in this matter may be unsealed to any extent, and, if so, to 
propose necessary redactions. Min. Order (Jan. 23, 2019). 

Although the parties were unable to submit a joint report, each responded to the Court’s 
order. See Witness’s Status Report, ECF No. 66; Gov’t’s Status Report, ECF No. 67. The 
reports demonstrate that neither side objects to limited unsealing to the public of the docket, and 
the parties’ proposed redactions mostly align. See Gov’t’s Status Report at 1 (‘‘[T]he parties 
agree that the docket sheet can be partially unsealed and that the identity of the witness should 


remain under seal.”), [REDACTED]. 


[REDACTED}.' [REDACTED]. 

At the moment, all three levels of the federal judiciary have been asked to consider, or are 
considering, some version of this issue. [REDACTED]. This Court, however, already has ruled 
on what public statements the witness’s counsel may make. 

The Court ruled about what public comments Alston & Bird—the witness’s counsel— 
may make about this case during an impromptu status conference, held at the government’s 
request, without any advance notice of the issues to be addressed at the conference. See Gov’t’s 
Ltr. Jan. 8, 2019), ECF No. 44 (requesting status conference). [REDACTED]. 

[REDACTED]. 

[REDACTED]. 

[REDACTED]. 

At Alston & Bird’s request, the Court authorized the parties to submit proposed written 
orders. [REDACTED]. 

Upon consideration of the competing proposals, and consistent with the oral ruling, the 
Court’s written Order instructed Alston & Bird not to comment on any publicly-unknown facts. 
See Mem. & Order (Jan. 15, 2019) at 5 (refusing to enter the government’s proposed order 
because that order “would preclude [REDACTED] counsel from publicly commenting 
[REDACTED]. Thus, the written Order read: “[REDACTED] counsel shall refrain from making 
any public statement or statement to [REDACTED] beyond the public information about the 
matter reflected in the public versions of the decisions of the D.C. Circuit, unless otherwise 
ordered by a court.” Jd. at 10. 


[REDACTED]. 


[REDACTED] 


[REDACTED].? [REDACTED]. 

[REDACTED]. 

[REDACTED]. 

For the foregoing reasons, it is hereby 

ORDERED that Alston & Bird may not make any public comment that this case pertains 
to [REDACTED]; and it is further 

ORDERED that this Court’s order permitting Alston & Bird to [REDACTED] is 
STAYED pending an order from either the D.C. Circuit or the Supreme Court that 
[REDACTED]; and it is further 

ORDERED that a copy of the docket sheet for Grand Jury Action No. 18-41 will be 
released with redactions that are agreed upon by the parties and consistent with this Order. 

SO ORDERED. 

VT 


Beryl A. Howell 
Chief Judge 


DATE: January 30, 2019 


‘ [REDACTED] 
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In March 2019, Special Counsel Robert S. Mueller III ended his 22-month investigation 
and issued a two-volume report summarizing his investigative findings and declining either to 
exonerate the President from having committed a crime or to decide that he did. See generally 
Special Counsel Robert S. Mueller, HI, U.S. Dep’t of Justice, Report On The Investigation Into 
Russian Interference In The 2016 Presidential Election (“Mueller Report’) (Mar. 2019), ECF 
Nos. 20-8, 20-9. The Special Counsel explained that bringing federal criminal charges against 
the President would “potentially preempt constitutional processes for addressing presidential 
misconduct.” Jd. at II-1. With this statement, the Special Counsel signaled his view that 
Congress, as the federal branch of government tasked with presidential impeachment duty under 
the U.S. Constitution, was the appropriate body to resume where the Special Counsel left off. 

The Speaker of the House of Representatives has announced an official impeachment 
inquiry, and the House Judiciary Committee (“HJC’”), in exercising Congress’s “sole Power of 
Impeachment,” U.S. Const. art. I, § 2, cl. 5, is reviewing the evidence set out in the Mueller 
Report. As part of this due diligence, HJC is gathering and assessing all relevant evidence, but 
one critical subset of information is currently off limits to HJC: information in and underlying 
the Mueller Report that was presented to a grand jury and withheld from Congress by the 
Attorney General. 

The Department of Justice (“DOJ”) claims that existing law bars disclosure to the 
Congress of grand jury information. See DOJ’s Resp. to App. of HJC for an Order Authorizing 
Release of Certain Grand Jury Materials (“DOJ Resp.”), ECF No. 20. DOJ is wrong. In 
carrying out the weighty constitutional duty of determining whether impeachment of the 
President is warranted, Congress need not redo the nearly two years of effort spent on the Special 


Counsel’s investigation, nor risk being misled by witnesses, who may have provided information 
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to the grand jury and the Special Counsel that varies from what they tell HJC. As explained in 
more detail below, HJC’s application for an order authorizing the release to HJC of certain grand 
jury materials related to the Special Counsel investigation is granted. See HJC’s App. for an 
Order Authorizing the Release of Certain Grand Jury Materials (“HJC App.”), ECF No. 1. 
I. BACKGROUND 

What follows begins with a brief review of the initiation of the Special Counsel’s 
investigation, the key findings in the Mueller Report and the grand jury secrecy redactions 
embedded therein, as well as the significant gaps in the Special Counsel’s investigation that 
contributed to the Special Counsel assessment that “[t]he evidence we obtained about the 
President’s actions and intent presents difficult issues that would need to be resolved if we were 
making a traditional prosecutorial judgement.” Mueller Report at II-8.' Next reviewed is 
Congress’s response to the release of the public redacted version of the Mueller Report and 
ensuing—and ultimately unsuccessful—negotiations with DOJ to obtain the full Report and 
related investigative materials, leading HJC to file the instant application, pursuant to Federal 
Rule of Criminal Procedure 6(e)(3)(E)(i). 

A. The Special Counsel’s Investigation 

On May 17, 2017, then-Deputy Attorney General (“DAG”) Rod J. Rosenstein appointed 
Robert S. Mueller III to serve as Special Counsel for DOJ “to investigate Russian interference 
with the 2016 presidential election and related matters.” U.S. Dep’t of Justice, Office of the 
Deputy Attorney General, Order No. 3915-2017, Appointment of Special Counsel to Investigate 


Russian Interference with the 2016 Presidential Election and Related Matters (“Appointment 


As noted, the Mueller Report is in two volumes, with each volume re-starting the page numbering. Thus, 
citations to this report use a nomenclature indicating the page number in either Volume I or Volume II. 


3 


1 
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Order’’) (May 17, 2017) (capitalization altered).” Prior to the Special Counsel’s appointment, the 
Federal Bureau of Investigation (“FBI”) had already initiated “‘an investigation into whether 
individuals associated with the Trump Campaign [had] coordinat[ed] with the Russian 
government” to interfere in the 2016 presidential election. Mueller Report at I-1. The order 
authorizing the Special Counsel’s appointment thus had the effect of transferring the ongoing 
FBI investigation to his office. See Appointment Order 7 b (authorizing the Special Counsel “to 
conduct the investigation confirmed by then-FBI Director James B. Comey in testimony before 
[Congress] on March 20, 2017”). The Special Counsel was also granted “jurisdiction to 
investigate matters that arose directly from the FBI’s Russia investigation, including whether the 
President had obstructed justice in connection with Russia-related investigations” and 
“potentially obstructive acts related to the Special Counsel’s investigation itself.” Mueller 
Report at II-1. Pursuant to this grant of authority—and upon receiving evidence “relating to 
potential issues of obstruction of justice involving the President”—the Special Counsel 
“determined that there was a sufficient factual and legal basis to further investigate . . . the 
President.” Jd. at I-12. 

In compliance with the DOJ regulations authorizing his appointment, upon completion of 
his investigation the Special Counsel issued a confidential report to the Attorney General 
“explaining the prosecution or declination decisions [he] reached.” /d. at I-1 (quoting 28 C.F.R § 
600.8(c)). That Report laid out the Special Counsel’s findings in two volumes, totaling 448 


pages. Both HJC and DOJ point to the contents of the Report as highly relevant to resolving the 


2 Then-Attorney General Jeff Sessions had recused himself “from any existing or future investigations of any 


matters related in any way to the campaigns for President of the United States,” Press Release, U.S. Dep’t of Justice, 
Attorney General Sessions Statement of Recusal (Mar. 2, 2017), making the Deputy Attorney General the “Acting 
Attorney General, by operation of law” as to such matters, In re Grand Jury Investigation, 315 F. Supp. 3d 602, 621 
(D.D.C. 2018), aff'd, 916 F.3d 1047 (D.C. Cir. 2019). 
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current legal dispute. Indeed, DOJ submitted the public redacted version of the Mueller Report 
as exhibits to support its arguments. See DOJ’s Resp., Exs. 8 (Volume I), 9 (Volume IT), ECF 
Nos. 20-8, 20-9. Therefore, a recounting of some of the key events chronicled in and 
conclusions (or lack thereof) reached by the Special Counsel in the Mueller Report is in order. 

Volume I of the Mueller Report “describe[s] the factual results of the Special Counsel’s 
investigation of Russia’s interference in the 2016 presidential election.” Mueller Report at I-2. 
The Special Counsel concluded that “[t]he Russian government interfered in the 2016 


99 66 


presidential election in sweeping and systematic fashion,” “principally through two operations.” 
Id. at I-1. “First, a Russian entity carried out a social media campaign that favored presidential 
candidate Donald J. Trump and disparaged presidential candidate Hillary Clinton. Second, a 
Russian intelligence service conducted computer-intrusion operations against entities, 
employees, and volunteers working on the Clinton Campaign and then released stolen 
documents.” Jd. Russia hacked and stole “hundreds of thousands of documents,” id. at I-4, from 
the Democratic National Committee, the Democratic Campaign Committee, and the Clinton 
Campaign, and then disseminated those documents through fictitious online personas and 
through the website WikiLeaks in order to influence the outcome of the 2016 presidential 
election. /d. at I-4, 38, 41, 48, 58. 

Volume I of the Mueller Report also details evidence of “links between the Russian 
government and individuals associated with the Trump [2016 Presidential] Campaign.” Jd. at I- 
2-3. According to the Special Counsel, “the [Trump] Campaign expected it would benefit 
electorally from information stolen and released through Russian efforts,” and the links between 


the Russian government and the Trump Campaign were “numerous.” Jd. at I-1—2. For instance, 


a meeting occurred on June 9, 2016 at Trump Tower in New York City, between a Russian 
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lawyer and senior Trump Campaign officials Donald Trump Jr., Jared Kushner, and then- 
campaign manager Paul Manafort, triggered by information provided to those campaign officials 
that the Russian lawyer would deliver “official documents and information that would 
incriminate Hillary [Clinton].” /d. at I-6 (internal quotation marks omitted). Additionally, the 
Mueller Report documents connections between Ukraine and Manafort, who had previously 
“work[ed] for a pro-Russian regime in Ukraine.” /d. at I-129. Among other things, the Special 
Counsel determined that “during the campaign” Manafort—through “Rick Gates, his deputy on 
the Campaign”—‘periodically sent” internal Trump Campaign “polling data” to Konstantin 
Kilimnik, Manafort’s long-time business associate in Ukraine with alleged ties to Russian 
intelligence, with the expectation that Kilimnik would “share that information with others in 
Ukraine.” Id. The Mueller Report further recounts evidence suggesting that then-candidate 
Trump may have received advance information about Russia’s interference activities, stating: 

Manafort, for his part, told the Office that, shortly after WikiLeaks’s July 22 

release, Manafort also spoke with candidate Trump [redacted]. Manafort also 

[redacted] wanted to be kept apprised of any developments with WikiLeaks 

and separately told Gates to keep in touch [redacted] about future WikiLeaks 

releases. 

According to Gates, by the late summer of 2016, the Trump campaign 

was planning a press strategy, a communications campaign, and messaging 

based on the possible release of Clinton emails by WikiLeaks. [Redacted] 

while Trump and Gates were driving to LaGuardia Airport. [Redacted], 

shortly after the call candidate Trump told Gates that more releases of 

damaging information would be coming. 


Id. at 1-53-54 (footnotes omitted) (redactions in original, with citation in referenced footnote 206 


redacted due to grand jury secrecy). 
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The public version of Volume I contains over 240 redactions on the basis of grand jury 
secrecy.> These redactions occur in parts of the Mueller Report that include discussion of the 
Trump Tower Meeting, then-candidate Trump’s discussion with associates about releases of 
hacked documents, and Manafort’s contacts with Kilimnik. See id. at 1-54 & n.206, 111-12, 
117, 120, 136-37, 140, 143. 

Volume II of the Mueller Report summarizes the “obstruction investigation,” which 
“focused on a series of actions by the President that related to the Russian-interference 
investigations, including the President’s conduct towards the law enforcement officials 
overseeing the investigations and the witnesses to relevant events.” /d. at II-3 (capitalization 
altered). The Special Counsel determined that “the President of the United States took a variety 
of actions towards the ongoing [Russia-related investigations] ... that raised questions about 
whether he had obstructed justice.” /d. at II-1. For example, in the summer of 2017 after news 
reports about the Trump Tower Meeting, President Trump “directed aides not to publicly 
disclose the emails setting up the June 9 meeting” and “edited a press statement for Trump Jr.,” 
eliminating the portion “that acknowledged that the meeting was with ‘an individual who 
[Trump Jr.] was told might have information helpful to the campaign,”” even while President 
Trump’s personal attorney “repeatedly denied the President had played any role” in Trump Jr.’s 
statement. Jd. at II-5 (alteration in original). 

In another instance involving potential witness tampering, the Mueller Report examined 


the events leading to former Trump Organization executive and attorney Michael Cohen 


2 Redactions in the Mueller Report were not applied by the Special Counsel’s Office but “by Department of 


Justice attorneys working closely together with attorneys from the Special Counsel’s Office, as well as with the 
intelligence community, and prosecutors who are handling ongoing cases.” William P. Barr, Attorney General, 
Department of Justice, Attorney General William P. Barr Delivers Remarks on the Release of the Report on the 
Investigation into Russian Interference in the 2016 Presidential Election (Apr. 18, 2019), 

https://www.justice. gov/opa/speech/attorney-general-william-p-barr-delivers-remarks-release-report-investigation- 
russian. 
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providing false testimony to Congress, in 2017, about a deal to build a Trump Tower in Moscow, 
Russia. Jd. at H-6. While Cohen was preparing to give that false testimony the President’s 
personal counsel told Cohen, according to Cohen, that “Cohen should ‘stay on message’ and not 
contradict the President.” Jd. Then, in April 2018, after Cohen became the subject of a criminal 
investigation and the FBI had searched Cohen’s home and office, the President stated publicly 
“that Cohen would not ‘flip’” and “contacted [Cohen] directly to tell him to ‘stay strong,’” at the 
same time that President Trump’s personal counsel “discussed pardons” with Cohen. Id. 

As DOJ points out, DOJ Resp. at 32 n.19, the public version of Volume II contains some, 
but far fewer, redactions on the basis of grand jury secrecy than does the public version of 
Volume I.4 Again, the Mueller Report recounts an incident when then-candidate Trump spoke to 
associates indicating that he may have had advance knowledge of damaging leaks of documents 
illegally obtained through hacks by the Russians, stating “shortly after WikiLeaks’s July 22, 
2016 release of hacked documents, [Manafort] spoke to Trump [redacted]; Manafort recalled 


that Trump responded that Manafort should [redacted] keep Trump updated. Deputy campaign 


The reason for the fewer grand jury—related redactions in Volume II addressing “questions about whether 
[the President] had obstructed justice,” Mueller Report at II-1, becomes clear upon analysis. The introduction to this 
part of the Mueller Report provides assurances that “we conducted a thorough factual investigation in order to 
preserve the evidence when memories were fresh and documentary materials were available.” Jd. at II-2. As the 
Mueller Report highlights, “‘a President does not have immunity after he leaves office,” and, quoting DOJ policy, the 
Report further observes that “an immunity from prosecution for a sitting President would not preclude such 
prosecution once the President’s term is over or he is otherwise removed from office by resignation or 
impeachment.” /d. at I-1 & n.4 (quoting A Sitting President’s Amenability to Indictment and Criminal Prosecution, 
24 Op. O.L.C. 222, 255 (2000) [hereinafter OLC Op.]). Yet, some individuals whose actions figure prominently in 
incidents described in Volume II were never compelled to testify under oath before the grand jury to preserve their 
testimony. For example, several witnesses, who simply declined to speak to the Special Counsel, as is their right, 
were not pursued with the tools available to prosecutors to gather material evidence in a criminal investigation. 
Certain consequences flow from these prosecutorial choices—other than the obvious fact that the grand jury was 
given no opportunity to consider this evidence—namely: the testimony of these individuals is not formally preserved 
but also any statements or documentary evidence that was obtained from these individuals is not protected by grand 
jury secrecy. See In re Application of the Committee on the Judiciary, No. 19-gj-48, 2019 WL 5268929, at *1 (Oct. 
17, 2019) (ordering DOJ to unseal improperly redacted portion of declaration pertaining to “identities of individuals 
who did not testify before the grand jury’); DOJ’s’ Notice of Compliance with Ord. of Oct. 17, 2019 (“DOJ 
Notice”), Ex. 10, Decl. of Associate Deputy Attorney General (“ADAG”) Bradley Weinsheimer § 4 (“Revised 
ADAG Decl.”), ECF No. 44-1 (revealing that “Don McGahn did not testify before the grand jury” and “Donald 
Trump, Jr. also did not testify before the grand jury’). 


4 
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manager Rick Gates said that . .. Manafort instructed Gates [redacted] status updates on 
upcoming releases. Around the same time, Gates was with Trump on a trip to an airport 
[redacted], and shortly after the call ended, Trump told Gates that more releases of damaging 
information would be coming.” Jd. at II-18 (footnotes omitted) (redactions in original, with 
citation in footnote 27 redacted due to grand jury secrecy). In addition, a discussion related to 
the Trump Tower Meeting contains two grand jury redactions: “On July 12, 2017, the Special 
Counsel’s Office [redacted] Trump Jr. [redacted] related to the June 9 meeting and those who 
attended the June 9 meeting.” Jd. at II-105 (redactions in original). 

The Mueller Report acknowledges investigative “gaps” that were sufficiently significant 
that the Special Counsel could not “rule out the possibility that the unavailable information 
would shed additional light on (or cast in a new light) the events described in the report.” Jd. at 
I-10. Six “identified gaps” were that: (1) “[s]ome individuals invoked their Fifth Amendment 
right against compelled self-incrimination and were not, in the Office’s judgment, appropriate 
candidates for grants of immunity”; (2) “[s]ome of the information obtained . . . was 
presumptively covered by legal privilege and was screened from investigators”; (3) “other 
witnesses and information—such as information known to attorneys or individuals claiming to 
be members of the media”—were not pursued “in light of internal Department of Justice 
policies”; (4) “practical limits” prevented the gathering of information and questioning of 
witnesses abroad; (5) “[e]ven when individuals testified or agreed to be interviewed, they 
sometimes provided information that was false or incomplete”; and (6) “some of the individuals 
we interviewed or whose conduct we investigated—including some associated with the Trump 
Campaign—deleted relevant communications or communicated during the relevant period using 


applications that feature encryption or that do not provide for long-term retention of data or 
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communications records.” Jd. Consequently, the Mueller Report cautions that “[a] statement 
that the investigation did not establish particular facts does not mean there was no evidence of 
those facts.” Id. at 1-2. 

The Report acknowledges that these gaps adversely affected the investigation and, in 
some instances, precluded the Special Counsel from reaching any conclusion about whether 
criminal conduct occurred. For example, evidence related to the President’s knowledge about his 
personal attorney’s involvement in the preparation of Cohen’s false testimony to Congress was 
not pursued. The Mueller Report states that “[t]he President’s personal counsel declined to 
provide us with his account of his conversations with Cohen,” and “‘we did not seek to obtain the 
contents of any... communications” between President Trump and his attorney during that time 
period. /d. at II-154. “The absence of evidence about the President and his counsel’s 
conversations about the drafting of Cohen’s statement precludes us from assessing what, if any, 
role the President played.” Jd. In another example, the Special Counsel examined the 
circumstances of a meeting held, during the transition, on January 11, 2017, on the Seychelles 
Islands between Kirill Dmitriev, the chief executive officer of Russia’s sovereign wealth fund, 
and Erik Prince, a businessman with close ties to Trump Campaign associates, including senior 
Trump advisor Steve Bannon. See id. at I-7, 148. Prince said he discussed the meeting with 
Bannon in January 2017, but Bannon denied this, and “[t]he conflicting accounts . . . could not 
be independently clarified . . . because neither [Prince nor Bannon] was able to produce any of 
the [text] messages they exchanged in the time period surrounding the Seychelles meeting.” /d. 
at I-156. “Prince’s phone contained no text messages prior to March 2017” and “Bannon’s 


evices similarly contained no messages in the relevant time period,” and neither Prince nor 
d larly tained the rel tt d,”’ and neither P 


10 
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Bannon could account for the absent messages. Id.; see also id. at I-153—55 (extensive grand 
jury redactions).> 

Some areas of the report describing such gaps contain redactions of grand jury material. 
For example, in describing the Trump Tower Meeting, the Mueller Report states: “The Office 
spoke to every participant [at the Trump Tower Meeting] except [Natalia] Veselnitskaya and 
Trump, Jr., the latter of whom declined to be voluntarily interviewed by the Office,” with the 
remainder of the sentence redacted for grand jury secrecy. /d. at I-117. The Special Counsel 
declined to pursue charges related to this meeting in part because “the Office did not obtain 
admissible evidence likely to meet the government’s burden to prove beyond a reasonable doubt 
that these individuals acted ‘willfully.’” Jd. at I-186.° 

The Mueller Report also reveals the Special Counsel’s unsuccessful effort to speak 
directly with the President: “We also sought a voluntary interview with the President. After 
more than a year of discussion, the President declined to be interviewed,” which statement is 
followed by two lines redacted for references to grand jury material. /d. at II-13. Although “the 
President did agree to answer written questions on certain Russia-related topics, and he provided 
us with answers,” the President refused “to provide written answers to questions on obstruction 
topics or questions on events during the transition.” Jd. The Special Counsel acknowledged 


“that we had the authority and legal justification to issue a grand jury subpoena to obtain the 


> Both Prince and Bannon testified before congressional committees. See Testimony of Erik Prince Before 


the H. Permanent Select Comm. on Intelligence, 115th Cong. (Nov. 30, 2017), 
https://docs.house.gov/meetings/IG/IG00/2017 1 130/106661/HHRG- 1 15-IG00-Transcript-20171130.pdf; H. 
PERMANENT SELECT COMM. ON INTELLIGENCE, | 15TH CONG., SCOPE OF INVESTIGATION, MINORITY VIEWS at 11 
(NIARCH 26, 2018), https://perma.cc/D9HE-AFUH (reporting on Steve Bannon’s testimony). 

Another example involves a July 2016 trip to Moscow by Carter Page, then a Trump Campaign official, 
who gave a speech in Moscow and represented in emails to other Campaign officials that he also spoke with Russian 
government officials. Mueller Report at I-96, I-98, I-101. Yet, “[t]he Office was unable to obtain additional 
evidence or testimony about who Page may have met or communicated with in Moscow; thus, Page’s activities in 
Russia .. . were not fully explained.” /d. at I-101. This same paragraph reporting this gap in the evidence contains 
redacted references to grand jury material. See id. 
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President’s testimony,” but “chose not to do so.” Id.; see also Mueller Report App’x C 
(describing efforts to interview the President in greater detail). When the Special Counsel 
testified before Congress on July 24, 2019, he acknowledged that the President’s written 
responses to questions posed by the Special Counsel’s Office were “generally” not only 
“inadequate and incomplete,” but also “showed that he wasn’t always being truthful.” HJC 
App., Ex. W, Former Special Counsel Robert S. Mueller, III on the Investigation into Russian 
Interference in the 2016 Presidential Election: Hearing before the H. Permanent Select Comm. 
on Intelligence, 116th Cong. 83 (July 24, 2019), ECF No. 1-24. 

The Special Counsel’s investigation “did not establish that members of the Trump 
Campaign conspired or coordinated with the Russian government in its election interference 
activities.” Mueller Report at I-2. Nor did the Special Counsel “make a traditional prosecutorial 
judgment” or otherwise “draw ultimate conclusions about the President’s conduct.” Jd. at II-8. 
At the same time, the Special Counsel stated that “if we had confidence after a thorough 
investigation of the facts that the President clearly did not commit obstruction of justice, we 
would so state.” Jd. at II-2. “[W]hile this report does not conclude that the President committed 
a crime, it also does not exonerate him.” /d.; see also id. at II-8, II-182 (reiterating that Report 
“does not exonerate” President). “Given the role of the Special Counsel as an attorney in the 
Department of Justice and the framework of the Special Counsel regulations,” the Special 
Counsel “accepted” the DOJ Office of Legal Counsel’s (“OLC’”’) legal conclusion that “‘the 
indictment or criminal prosecution of a sitting President would impermissibly undermine the 
capacity of the executive branch to perform its constitutionally assigned functions’ in violation 


of ‘the constitutional separation of powers.’” Jd. at II-1 (citation omitted) (quoting OLC Op. at 
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222, 260). This OLC legal conclusion has never been adopted, sanctioned, or in any way 
approved by a court. 

At the same time, impeachment factored into this analysis, as the Special Counsel also 
concluded “that Congress may apply the obstruction laws to the President’s corrupt exercise of 
the powers of office [which] accords with our constitutional system of checks and balances and 
the principle that no person is above the law.” Jd. at II-8. 

B. Release of the Mueller Report 

On March 22, 2019, Attorney General (“AG”) William Barr, as required by 28 C.F.R. § 
600.9(a)(3), notified the Chairmen and Ranking Members of the United States House and Senate 
Judiciary Committees, via a one-page letter, that the Special Counsel had completed his 
investigation. DOJ Resp., Ex. 1, Letter from William P. Barr, Attorney Gen., Dep’t of Justice, to 
Lindsey Graham, Chairman, S. Comm. on the Judiciary, et al. (Mar. 22, 2019), ECF No. 20-1. 
AG Barr stated that he “‘intend[ed] to consult with Deputy Attorney General Rosenstein and 
Special Counsel Mueller to determine what other information from the report [could] be released 
to Congress and the public consistent with the law,” and that he “remain[ed] committed to as 
much transparency as possible.” Id. Two days later, on March 24, 2019, AG Barr sent a second, 
four-page letter to the Chairmen and Ranking Members of the United States House and Senate 
Judiciary Committees, advising them “of the principal conclusions reached by Special Counsel 
Robert S. Mueller III,” and reiterating his “intent . . . to release as much of the Special Counsel’s 
report as [possible] consistent with applicable law,” noting that he first needed to identify 
information “subject to Federal Rule of Criminal Procedure 6(e),” as well as “information that 


could impact other ongoing matters.” DOJ Resp., Ex. 2, Letter from William P. Barr, Attorney 
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Gen., Dep’t of Justice, to Lindsey Graham, Chairman, S$. Comm. on the Judiciary, et al. 1, 4 
(Mar. 24, 2019), ECF No. 20-2.’ 

The next day, March 25, 2019, the chairpersons of six House committees (“House 
Committee Chairpersons”)—including HJC Chairman Jerrold Nadler—responded to AG Barr in 
a three-page letter. See HJC App., Ex. C, Letter from Jerrold Nadler, Chairman, H. Comm. on 
the Judiciary, et al., to William P. Barr, Attorney Gen., Dep’t of Justice (Mar. 25, 2019), ECF 
No. 1-4. Highlighting that each of their committees was “engaged in oversight activities that go 
directly to the President’s conduct, his attempts to interfere with federal and congressional 
investigations, his relationships and communications with the Russian government and other 
foreign powers, and/or other alleged instances of misconduct,” the House Committee 
Chairpersons “formally request[ed]” that AG Barr “release the Special Counsel’s full report to 
Congress” and “begin transmitting the underlying evidence and materials to the relevant 
committees.” Jd. at 1. This information, they explained, was necessary “to perform their duties 
under the Constitution,” such as their duty to “make an independent assessment of the evidence 


regarding obstruction of justice.” Jd. at 1, 2.° 


, In his summary of the Mueller Report’s “principal conclusions,” AG Barr stated that “[t]he Special 


Counsel’s investigation did not find that the Trump campaign or anyone associated with it conspired or coordinated 
with Russia in its efforts to influence the 2016 U.S. presidential election,” Letter from William P. Barr to Lindsey 
Graham, et al., supra, at 2 (Mar. 24, 2019), and that “[t]he Special Counsel . . . did not draw a conclusion—one way 
or the other—as to” whether the “actions by the President . . . that the Special Counsel investigated” “constituted 
obstruction,” id. at 3. AG Barr determined that “[t]he Special Counsel’s decision to describe the facts of his 
obstruction investigation without reaching any legal conclusions” left it to him as the Attorney General “‘to 
determine whether the conduct described in the report constitutes a crime,” and he “concluded that the evidence 
developed during the Special Counsel’s investigation is not sufficient to establish that the President committed an 
obstruction-of-justice offense.” Id. 

: On February 22, 2019—before the Mueller Report was submitted to AG Barr but when media reporting 
suggested that the Special Counsel investigation was nearing its end—the House Committee Chairpersons had 
submitted a similar request to AG Barr, noting that “because the Department has taken the position that a sitting 
President is immune from indictment and prosecution, Congress could be the only institution currently situated to 
act on evidence of the President’s misconduct.” HJC App., Ex. B, Letter from Jerrold Nadler, Chairman, H. Comm. 
on the Judiciary, et al., to William P. Barr, Attorney Gen., Dep’t of Justice 2 (Feb. 22, 2019), ECF No. 1-3 (footnote 
omitted). 
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Four days later, on March 29, 2019, AG Barr responded to both the House Committee 
Chairpersons’ letter and a letter sent by Senate Judiciary Committee (“SJC’’) Chairman Lindsey 
Graham. See DOJ Resp., Ex. 3, Letter from William P. Barr, Attorney Gen., Dep’t of Justice, to 
Lindsey Graham, Chairman, S. Comm. on the Judiciary, and Jerrold Nadler, Chairman, H. 
Comm. on the Judiciary (Mar. 29, 2019), ECF No. 20-3. AG Barr reaffirmed that he was 
preparing the Report for release, again noting that redactions would be required to protect 
material that was subject to grand jury secrecy under Rule 6(e) and that could compromise 
sensitive sources and methods, as well as to protect information that could pose harm to other 
ongoing matters or was related to the privacy and reputations of third parties. Jd. at 1. 

The House Committee Chairpersons objected to AG Barr’s proposed redactions. See 
HJC App., Ex. D, Letter from Jerrold Nadler, Chairman, H. Comm. on the Judiciary, et al., to 
William P. Barr, Attorney Gen, Dep’t of Justice (Apr. 1, 2019), ECF No. 1-5. They observed 
that “[t]he allegations at the center of Special Counsel Mueller’s investigation strike at the core 
of our democracy,” such that “Congress urgently needs his full, unredacted report and its 
underlying evidence in order to fulfill its constitutional role.” Jd. at 2; see also id. App’x at 1 
(stating that Congress has an “independent duty to investigate misconduct by the President”). As 
to grand jury material, the House Committee Chairpersons proposed that DOJ “seek leave from 
the district court to produce those materials to Congress—as it has done in analogous situations 
in the past,” id. at 2, explaining that the material was needed because “[HJC] is engaged in an 
ongoing investigation of whether the President has undermined the rule of law, including by 
compromising the integrity of the Justice Department,” id. App’x at 2. 

On April 18, 2019, AG Barr released the Mueller Report in redacted form to the 


Congress and the public. See DOJ Resp., Ex. 4, Letter from William P. Barr, Attorney Gen., 
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Dep’t of Justice, to Lindsey Graham, Chairman, S. Comm. on the Judiciary, et al. (Apr. 18, 
2019), ECF No. 20-4. AG Barr also promised to “make available” to SJC Chairman Graham, 
HJC Ranking Member Dianne Feinstein, HJC Chairman Nadler, and HJC Ranking Member 
Collins “a version of the report with all redactions removed except those relating to grand-jury 
information.” Jd. at 4. 

Not satisfied with the redacted version of the Mueller Report, the next day HJC served a 
subpoena on AG Barr requiring the production of three classes of documents: (1) “[t]he complete 
and unredacted version of the [Mueller Report],” including attachments; (2) “[a]ll documents 
referenced in the Report”; and (3) “[a]ll documents obtained and investigative materials created 
by the Special Counsel’s office.” HJC App., Ex. G, Subpoena by Authority of the H. of 
Representatives to William P. Barr, Attorney Gen., Dep’t of Justice 3 (Apr. 19, 2019), ECF No. 
1-8. 

DOJ has granted HJC access to “the entirety of Volume II, with only grand jury 
redactions” and did “the same with regard to Volume I” for “the Chairman and Ranking Member 
from [HJC].”» DOJ Resp. at 6 n.2. DOJ has not, however, allowed HJC to review the portions of 
the Mueller Report redacted pursuant to Rule 6(e). See, e.g., HJC App., Ex. K, Letter from 
Stephen E. Boyd, Assistant Attorney Gen., Dep’t of Justice, to Jerrold Nadler, Chairman, H. 
Comm. on the Judiciary 4 (May 1, 2019), ECF No. 1-12 (stating that “Rule 6(e) contains no 
exception that would permit the Department to provide grand-jury information to the Committee 
in connection with its oversight role’). 

C. The Instant Proceeding 

On July 26, 2019, HJC submitted the instant application for an order pursuant to Federal 


Rule of Criminal Procedure 6(e) authorizing the release to HJC of certain grand jury materials 
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related to the Special Counsel’s investigation. HJC App. HJC requests the release to it of three 
categories of material: 


1. all portions of [the Mueller Report] that were redacted pursuant to Federal 
Rule of Criminal Procedure 6(e); 


2. any underlying transcripts or exhibits referenced in the portions of the 
Mueller Report that were redacted pursuant to Rule 6(e); and 


3. transcripts of any underlying grand jury testimony and any grand jury 
exhibits that relate directly to (A) President Trump’s knowledge of efforts 
by Russia to interfere in the 2016 U.S. Presidential election; (B) President 
Trump’s knowledge of any direct or indirect links or contacts between 
individuals associated with his Presidential campaign and Russia, 
including with respect to Russia’s election interference efforts; (C) 
President Trump’s knowledge of any potential criminal acts by him or any 
members of his administration, his campaign, his personal associates, or 
anyone associated with his administration or campaign; or (D) actions 
taken by former White House Counsel Donald F. McGahn II during the 
campaign, the transition, or McGahn’s period of service as White House 
Counsel.” 


Id. at 1-2. 

After entry of a scheduling order in accord with the dates proposed by the parties, see 
Min. Ord. (July 31, 2019), DOJ filed its response to HJC’s application on September 13, 2019, 
maintaining that Rule 6(e) prohibits disclosure of the requested material to HJC, see DOJ Resp., 
and HJC filed its reply on September 30, 2019, see HJC’s Reply in Support of its App. for an 
Order Authorizing the Release of Certain Grand Jury Materials (“HJC Reply”), ECF No. 33.? 


Following a hearing on October 8, 2019, the parties provided supplemental submissions to 


? On August 30, 2019, the Constitutional Accountability Center submitted an amicus brief in support of 


HJC’s application, see Br. of Constitutional Accountability Ctr. as Amicus Curiae in Support of HJC, ECF No. 16-1, 
and, on October 3, 2019, Representative Doug Collins, HJC’s Ranking Member, submitted an amicus brief urging 
denial of HJC’s application, see Mem. Amicus Curiae of Ranking Member Doug Collins in Support of Denial 
(“Collins Mem.”), ECF No. 35. 


17 


Case 1:19-gj-00048-BAH Document 46 Filed 10/25/19 Page 18 of 75 


address additional issues not covered by the initial briefing. See Min. Ord. (October 8, 2019).'° 
This matter is now ripe for resolution. 
Il. LEGAL STANDARD 

Under Rule 6(e) of the Federal Rules of Criminal Procedure, disclosure of “a matter 
occurring before the grand jury” is generally prohibited. FED. R. CRIM. P. 6(e)(2)(B). While 
witnesses are expressly exempted from any “obligation of secrecy,” id. 6(e)(2)(A), the Rule 
provides a list of seven categories of persons privy to grand jury proceedings who must keep 
secret “[i]nformation . . . presented to the grand jury,” Jn re Sealed Case No. 99-3091 (Office of 
Indep. Counsel Contempt Proceeding), 192 F.3d 995, 1002 (D.C. Cir. 1999) (per curiam), 
including grand jurors, interpreters, court reporters, operators of recording devices, persons who 
transcribe recorded testimony, attorneys for the government, and certain other persons to whom 
authorized disclosure is made, FED. R. CRIM. P. 6(e)(2)(B)(i)—(vii).!! 

Rule 6(e) also sets out exceptions to grand jury secrecy, some of which allow disclosure 
without any judicial involvement and others of which require either judicial notice or a court 


order. See FED. R. CRIM. P. 6(e)(3)(A)-(E).'” The D.C. Circuit recently held, in McKeever v. 


10 As part of this supplemental briefing, DOJ was directed to provide its reasoning for redacting from public 


view, as grand jury material, portions of a declaration submitted by DOJ in support of its position that HJC’s 
application should be denied. See Min. Order (Oct. 8, 2019). This Court determined that the declaration had been 
improperly redacted and ordered DOJ to correct its error. In re Application of the Committee on the Judiciary, 2019 
Ae 5268929. DOJ complied with that order on October 20, 2019. pee DOJ Notice. 

The definition of “a matter occurring before the grand jury” can also encompass information “that would 
‘tend to reveal some secret aspect of the grand jury’s investigation, including” the “strategy” or future “direction of 
the investigation,’” Bartko v. U.S. Dep’t of Justice, 898 F.3d 51, 73 (D.C. Cir. 2018) (quoting Hodge v. FBI, 703 
F.3d 575, 580 (D.C. Cir. 2013)), but the D.C. Circuit has “cautioned . . . about ‘the problematic nature of applying 
so broad a definition,’” see In re Sealed Case No. 99-3091, 192 F.3d at 1001 (quoting In re Sealed Case No. 98- 
3077, 151 F.3d 1059, 1071 n.12 (D.C. Cir. 1998) (per curiam)). 
R For instance, under Rules 6(e)(3)(A)(ii) and 6(e)(3)(D), the government may disclose grand jury material in 
certain circumstances without a court order but must provide notice of disclosure to the court that impaneled the 
grand jury. See FED. R. CRIM. P. 6(e)(3)(B), (D)(ii). In March 2016, this Court instituted a system for docketing 
such notices received in this District, and since that time the government has submitted 783 notice letters. See In re 
Grand Jury Disclosures, 16-gj-1 (D.D.C. 2016) (184 notices); In re Grand Jury Disclosures, 17-gj-1 (D.D.C. 2017) 
(83 notices); In re Grand Jury Disclosures, 18-gj-1 (D.D.C. 2018) (244 notices); In re Grand Jury Disclosures, 19- 
gj-1 (D.D.C. 2019) (272 notices). This number undercounts the actual number of disclosures, given that a single 
notice often advises that grand jury information has been shared with multiple persons and entities. Among these 


18 


Case 1:19-gj-00048-BAH Document 46 Filed 10/25/19 Page 19 of 75 


Barr, 920 F.3d 842 (D.C. Cir. 2019), reh’g denied, Order, No. 17-5149 (D.C. Cir. July 22, 2019), 
docketing petition for cert., No. 19-307 (U.S. Sept. 5, 2019), that the “text of the Rule” prevents 


999 666 


disclosure of a “‘matter appearing [sic] before the grand jury’” “‘unless these rules provide 
otherwise.’” Jd. at 848 (quoting incorrectly FED. R. CRIM. P. 6(e)(2)(B)).'? In the D.C. Circuit’s 
binding view, “deviations from the detailed list of exceptions in Rule 6(e) are not permitted,” id. 
at 846, and thus a “district court has no authority outside Rule 6(e) to disclose grand jury 
matter,” id. at 850.!4 

Il. DISCUSSION 


HJC is “not requesting the entire grand jury record” of the Special Counsel’s 


investigation. HJC Reply at 24.'> Instead, HJC seeks only disclosure of the grand jury 


notices were sixteen instances when grand jury information was revealed to foreign governments. DOJ has 
represented that “[n]o grand jury information collected from the Mueller investigation and protected from disclosure 
was shared with any foreign government pursuant to Rule 6(e)(3)(D).” DOJ’s Supplemental Submission in Resp. to 
Min. Ord. of Oct. 8, 2019 (“DOJ Second Supp.”) at 2, ECF No. 40. 

a The D.C. Circuit’s narrow textual reading of Rule 6(e) is based on the subsection in the Rule that secrecy is 
required “[u]nless these rules provide otherwise.” FED. R. CRIM. P. 6(e)(2)(B) (emphasis added). Yet, this 
subsection is difficult to reconcile with other statutory authorities that either require or permit disclosure of grand 
jury matter in civil forfeiture, financial regulatory, special—grand jury, and criminal defense contexts. See, e.g., 18 
U.S.C. § 3322(a) (allowing disclosure of grand jury information to “an attorney for the government . . . for use in 
connection with any civil forfeiture provision of federal law’’); id. §§ 3322(a), (b)(1)(A) (authorizing disclosure of 
grand jury information to “an attorney for the government for use in enforcing section 951 of the Financial 
Institutions Reform, Recovery and Enforcement Act of 1989” and to federal and state financial institution regulatory 
agencies “for use in relation to any matter within the jurisdiction of such regulatory agency” when the relevant grand 
jury was investigating “a banking law violation”); id. §§ 3333(a), (b) (permitting special grand juries to provide 
reports that the impaneling court may make public); id. $§ 3500(b), (e)(3) (requiring disclosure to criminal 
defendant of certain grand jury testimony of trial witnesses). 

Me The D.C. Circuit in McKeever rejected the view articulated by this Court and several Circuit Courts of 
Appeals that courts have inherent authority to disclose grand jury material. See, e.g., In re Application to Unseal 
Dockets Related to the Independent Counsel’s 1998 Investigation of President Clinton, 308 F. Supp. 3d 314, 324 
(D.D.C. 2018) (Howell, C.J.), appeal docketed, No. 18-5142 (D.C. Cir. May 17, 2018); In re Petition of Kutler, 800 
F. Supp. 2d 42, 47 (D.D.C. 2011) (Lamberth, C.J.); see also Carlson v. United States, 837 F.3d 753, 766-67 (7th 
Cir. 2016); In re Craig, 131 F.3d 99, 103 (2d Cir. 1997); Pitch v. United States, 915 F.3d 704, 707 (11th Cir. 2019), 
rehearing en banc ordered and opinion vacated, 925 F.3d 1224 (11th Cir. 2019). HJC acknowledges this, 
conceding that “McKeever currently forecloses the Committee from prevailing before this Court on [an inherent- 
authority] argument,” but nonetheless raises inherent authority as a basis for disclosure to “preserve[] its argument” 
“TijJn the event McKeever is subject to further review.” HJC App. at 40. 

- The entire grand jury record would be extensive since the Special Counsel’s investigation involved the 
execution of “nearly 500 search-and-seizure warrants,” issuance of “more than 230 orders for communications 
records under 18 U.S.C. § 2703(d),” “almost 50 orders authorizing use of pen registers,” “13 requests to foreign 
governments pursuant to Mutual Legal Assistance Treaties,” and “more than 2,800 subpoenas under the auspices of 
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information referenced in or underlying the Mueller Report as well as grand jury information 
collected by the Special Counsel relating to four categories of information pursuant to Rule 
6(e)’s exception for disclosure “preliminarily to or in connection with a judicial proceeding.” 
HJC App. at 26 (internal quotation marks omitted) (quoting FED. R. CRIM. P. 6(e)(3)(E)(i)). 
Disclosure of grand jury information is proper under this exception when three requirements are 
satisfied. The person seeking disclosure must first identify a relevant “judicial proceeding” 
within the meaning of Rule 6(e)(3)(E)(i); then, second, establish that the requested disclosure is 
“preliminarily to” or “in connection with” that proceeding; and, finally, show a “particularized 
need” for the requested grand jury materials. See United States v. Sells Eng’g, Inc., 463 U.S. 
418, 443 (1983) (“Rule 6(e)(3)([E])G) simply authorizes a court to order disclosure 
‘preliminarily to or in connection with a judicial proceeding.’ . .. We have consistently 
construed the Rule, however, to require a strong showing of particularized need for grand jury 
materials before any disclosure will be permitted.”); United States v. Baggot, 463 U.S. 476, 480 
(1983) (explaining that the “preliminarily to or in connection with a judicial proceeding” and the 
“particularized need” requirements “are independent prerequisites to ([E])(i) disclosure” (internal 
quotation marks omitted)). 

As discussed more fully below, HJC has identified the requisite “judicial proceeding” to 
be a possible Senate impeachment trial, which is an exercise of judicial power the Constitution 
assigned to the Senate. See U.S. CONST. art. I, § 3, cl. 6. HJC has demonstrated that its current 
investigation is “preliminarily to” a Senate impeachment trial, as measured—per binding 
Supreme Court and D.C. Circuit precedent—by the “primary purpose” of HJC’s requested 
disclosure to determine whether to recommend articles of impeachment against the President. 


a grand jury sitting in the District of Columbia,” and interviews of “approximately 500 witnesses,” “almost 80” of 
whom “testified before a grand jury.” Mueller Report at I-13. 


20 


Case 1:19-gj-00048-BAH Document 46 Filed 10/25/19 Page 21 of 75 


This purpose has only been confirmed by developments occurring since HJC initially submitted 
its application. Finally, HJC has further shown a “particularized need” for the requested grand 
jury materials that outweighs any interest in continued secrecy. See Douglas Oil Co. of Ca. v. 
Petrol Stops Nw., 441 U.S. 211, 222-23 (1979). The need for continued secrecy is reduced, 
given that the Special Counsel’s grand jury investigation has ended, and is easily outweighed by 
HJC’s compelling need for the grand jury material referenced and cited in the Mueller Report to 
conduct a fulsome inquiry, based on all relevant facts, into potentially impeachable conduct by 
the President. 

The three requirements for disclosure under Rule 6(e)(3)(E)(i) are addressed seriatim. 


A. Rule 6(e)’s “Judicial Proceeding” Requirement is Satisfied Because an 
Impeachment Trial is Such a Proceeding 


HJC posits that an impeachment trial before the Senate is a “judicial proceeding,” and 
that Rule 6(e)’s “judicial proceeding” requirement is thus satisfied. HJC App. at 28.'° DOJ, for 
its part, rejects the proposition that any congressional proceeding may qualify as a “judicial 
proceeding.” DOJ Resp. at 13 (“The plain meaning of ‘judicial proceeding’ does not include 
congressional proceedings.”) (capitalization altered). This dispute thus presents the threshold 
issue of whether an impeachment trial in the Senate is a “judicial proceeding” under Rule 6(e). 


Consideration of this issue requires an understanding of (1) what the drafters of Rule 6(e) meant 


16 An impeachment inquiry in the House may itself constitute a judicial proceeding. See, e.g., Marshall v. 


Gordon, 243 U.S. 521, 547 (1917) (characterizing instances when a “committee contemplat[es] impeachment” as 
times that congressional power is “transformed into judicial authority”); Kilbourn v. Thompson, 103 U.S. (13 Otto) 
168, 191 (1880) (explaining that the House “exercises the judicial power . . . of preferring articles of 
impeachment”); Trump v. Mazars USA, LLP, No. 19-5142, 2019 WL 5089748, at *27 (D.C. Cir. Oct. 11, 2019) 
(Rao, J., dissenting) (explaining that the House’s “power to investigate pursuant to impeachment . . . has always 
been understood as a limited judicial power”). HJC’s primary contention, however, is not that a House 
impeachment inquiry is a judicial proceeding, but that HJC’s current inquiry satisfies Rule 6(e) because that inquiry 
is “‘preliminar[y] to’ an impeachment trial.” HJC App. at 29 (alteration in original). As explained infra in Part 
Ill.B., HJC’s “preliminarily to” argument succeeds, and, consequently, whether a House impeachment inquiry 
constitutes a “judicial proceeding” within the meaning of Rule 6(e) need not be addressed. 
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by “judicial proceeding,” and (2) the precise nature of an impeachment trial. Both considerations 
are informed by history and, contrary to DOJ’s position, point to the same conclusion: an 
impeachment trial is, in fact, a “judicial proceeding” under Rule 6(e), as binding D.C. Circuit 
precedent correctly dictates. 

1. The Term “Judicial Proceeding” in Rule 6(e) Has a Broad Meaning 

In the Rule 6(e) context, “[t]he term judicial proceeding has been given a broad 
interpretation by the courts.” Jn re Sealed Motion, 880 F.2d 1367, 1379 (D.C. Cir. 1989) (per 
curiam). The D.C. Circuit has indicated that “judicial proceeding” might “include[] every 
proceeding of a judicial nature before a competent court or before a tribunal or officer clothed 
with judicial or quasi judicial powers.” /d. at 1380 (quoting Jones v. City of Greensboro, 277 
S.E.2d 562, 571 (N.C. 1981), overruled in part on other grounds by Fowler v. Valencourt, 435 
S.E.2d 530 (N.C. 1993)); see also In re North, 16 F.3d 1234, 1244 (D.C. Cir. 1994) (quoting In 
re Sealed Motion, 880 F.2d at 1380)); Haldeman v. Sirica, 501 F.2d 714, 717 (D.C. Cir. 1974) 
(en banc) (MacKinnon, J, concurring in part and dissenting in part) (describing Rule 6(e) judicial 
proceeding as one “in which due process of law will be available”); In re Grand Jury 
Investigation of Uranium Indus. (In re Uranium Grand Jury), No. 78-mc-0173, 1979 WL 1661, 
at *6 (D.D.C. Aug. 21, 1979) (Bryant, C.J.) (noting that the “judicial proceeding” exception 


authorizes disclosure of grand jury materials to a “wide variety of official bodies”). !7 


Le DOJ relies on the definition first articulated by Judge Learned Hand in Doe v. Rosenberry, 255 F.2d 118 
(2d Cir. 1958). See DOJ Resp. at 14-15. That definition provides: “[T]he term ‘judicial proceeding’ includes any 
proceeding determinable by a court, having for its object the compliance of any person, subject to judicial control, 
with standards imposed upon his conduct in the public interest, even though such compliance is enforced without the 
procedure applicable to the punishment of crime.” Doe, 255 F.2d at 120. DOJ’s reliance on this definition is 
puzzling since courts—including the D.C. Circuit—have consistently recognized that Judge Hand gave “judicial 
proceeding” “a broad interpretation,” Jn re Sealed Motion, 880 F.2d at 1379, and judges of this Court have already 
twice recognized that Judge Hand’s definition encompasses an impeachment trial, see In re Report & 
Recommendation of June 5, 1972 Grand Jury, 370 F. Supp. 1219, 1228-30 (D.D.C. 1974) (citing Doe); In re 
Uranium Grand Jury, 1979 WL 1661, at *5—7 (citing Doe) (explaining that a Senate impeachment trial “presided 
over by the Chief Justice of the United States” is “very much a judicial proceeding,” id. at *7). 


22 


Case 1:19-gj-00048-BAH Document 46 Filed 10/25/19 Page 23 of 75 


In keeping with the term’s “broad meaning,” disclosure of grand jury materials has been 
judicially authorized under the “judicial proceeding” exception in an array of judicial and quasi- 
judicial contexts. Courts, for instance, have determined that attorney disciplinary proceedings 
are “judicial proceedings” because such a proceeding is “designed in the public interest to 
preserve the good name and uprightness of the bar, made up, as it is, of attorneys who are public 
officers.” Doe v. Rosenberry, 255 F.2d 118, 120 (2d Cir. 1958); see also, e.g., In re J. Ray 
McDermott & Co., 622 F.2d 166, 170 (Sth Cir. 1980). Similarly, courts have permitted 
disclosure in connection with internal police disciplinary proceedings under the “judicial 
proceeding” exception. See, e.g., In re Bullock, 103 F. Supp. 639, 641, 643 (D.D.C. 1952). The 
D.C. Circuit’s decisions are in accord. The Circuit has held that the following proceedings are 
eligible for disclosure under Rule 6(e): (1) “disciplinary proceedings of lawyers” conducted by 
“bar committees,” United States v. Bates, 627 F.2d 349, 351 (D.C. Cir. 1980) (per curiam), (2) 
grand jury investigations themselves, Jn re Grand Jury, 490 F.3d 978, 986 (D.C. Cir. 2007) (per 
curiam), and (3) proceedings pursuant to the now-expired Independent Counsel Act, 28 U.S.C. § 
591 et seq. (1987), to determine what portions of an independent counsel report are appropriate 
for release, see, e.g., In re Sealed Motion, 880 F.2d at 1380. Additionally, the D.C. Circuit has 
even indicated that parole hearings might qualify. See In re Sealed Motion, 880 F.2d at 1380 
n.16 (citing United States v. Shillitani, 345 F.2d 290, 293 (2d Cir. 1965), vacated on other 
grounds, 384 U.S. 364 (1966)). 

As these examples illustrate, the term “judicial proceeding” in Rule 6(e) does not refer 
exclusively to proceedings overseen by courts exercising the “judicial Power of the United 
States” referred to in Article II of the Constitution. U.S. Consr. art. II, § 1. Plainly, 


proceedings in state courts are “judicial proceedings” eligible for disclosure of grand jury 
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information. See, e.g., United States v. Colonial Chevrolet Corp., 629 F.2d 943, 947 & n.9 (4th 
Cir. 1980) (noting that the court “may authorize disclosure under the circumstances detailed in 
Rule 6(e)(3); in fact it has done so in many cases in support of proceedings in both federal and 
state judicial, and even in state administrative, proceedings”’) (citing Doe, 255 F.2d 118; In re 
Disclosure of Testimony, Etc., 580 F.2d 281 (8th Cir. 1978) (authorizing disclosure of federal 
grand jury material to municipality investigating judicial misconduct); In re 1979 Grand Jury 
Proceedings, 479 F. Supp. 93 (E.D.N.Y. 1979) (authorizing disclosure of federal grand jury 
material regarding obstruction by municipal employees to municipality)); In re Petition for 
Disclosure of Evidence Before Oct., 1959 Grand Jury, 184 F. Supp. 38, 41 (E.D. Va. 1960) 
(citing Doe, 255 F.2d 118) (“We cannot agree with the United States that this phrase refers only 
to a Federal proceeding.”’). 

Moreover, at the federal level, “the judicial power of the United States is not limited to 
the judicial power defined under Article HI.” Freytag v. Comm’r of Internal Revenue, 501 U.S. 
868, 889 (1991) (citing Am. Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511, 546 (1828)). The United 
States Tax Court, for example, “is not a part of the Article III Judicial Branch,” and “its judges 
do not exercise the ‘judicial Power of the United States’ under Article III,” Kuretski v. Comm’r 
of Internal Revenue, 755 F.3d 929, 940 (D.C. Cir. 2014). Nevertheless, the Tax Court “exercises 
a portion of the judicial power of the United States,” Freytag, 501 U.S. at 891, and that judicial 
power has, in turn, been deemed sufficient to make Tax Court proceedings “judicial 
proceedings” under Rule 6(e), see In re Grand Jury Subpoenas Duces Tecum, 904 F.2d 466, 468 
(8th Cir. 1990) (“[T]he tax court redetermination hearing satisfies the judicial proceeding 
requirement.”); Patton v. Comm ’r of Internal Revenue, 799 F.2d 166, 172 (Sth Cir. 1986) 


(“Clearly a tax court petition for redetermination is a ‘judicial proceeding’ within the meaning of 
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Rule 6(e)(3)((E])@).”); United States v. Anderson, No. 05-cr-0066, 2008 WL 1744705, at *2 
(D.D.C. Apr. 16, 2008) (ordering that grand jury materials be shared pursuant to Rule 
6(e)(e)(E)() in connection with a “law suit . . . pending before the United States Tax Court’); see 
also, e.g., In re Grand Jury Proceedings, 62 F.3d 1175, 1180 (9th Cir. 1995) (indicating that 
disclosure in connection with tax court litigation would be permissible under Rule 6(e) “upon an 
adequate showing” of need).'® Accordingly, while judicial power of some kind may be 
necessary to make a proceeding “judicial” under Rule 6(e), the exercise of Article II judicial 
power is not required. 

Notwithstanding the weight of these precedents, DOJ maintains that an impeachment trial 
cannot be a “judicial proceeding” under Rule 6(e) because the plain and ordinary meaning of the 
term refers to “legal proceedings governed by law that take place in a judicial forum before a 
judge or a magistrate.” DOJ Resp. at 2; see also id. at 13 (“By its plain terms, the phrase 
‘judicial proceeding’ means a matter that transpires in court before a neutral judge according to 
generalized legal rules.”).'? This plain-meaning argument ignores the broad interpretation given 


to the term “judicial proceeding” as used in Rule 6(e), see, e.g., In re Sealed Motion, 880 F.2d at 


18 Even the Supreme Court, in Baggot, recognized that Tax Court proceedings are “judicial proceedings” 


under Rule 6(e). Although purporting not to address “the knotty question of what, if any, sorts of proceedings other 
than garden-variety civil actions or criminal prosecutions might qualify as judicial proceedings under ([E])(i),” 463 
U.S. at 479 n.2, the Court advised that the Seventh Circuit “correctly held” that “the IRS may seek ({E])(i) 
disclosure” when a “taxpayer ha[s] clearly expressed its intention to seek redetermination of [a claimed tax] 
deficiency in the Tax Court” and “the Government’s primary purpose is . . . to defend the Tax Court litigation,” id. 
at 483. 
ha DOJ also cites to the use of “judicial proceeding” in two other subsections of Rule 6(e)—(e)(3)(F) and 
(e)(3)(G)—as generally referring to court proceedings, DOJ Resp. at 17, but this argument relies on one of the least 
probative statutory-interpretation presumptions. Although “[o]ne ordinarily assumes ‘that identical words used in 
different parts of the same act are intended to have the same meaning,”” “the presumption of consistent usage 
‘readily yields’ to context, and a statutory term. . . ‘may take on distinct characters from association with distinct 
statutory objects calling for different implementation strategies.’”” Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 
319-20 (2014) (internal quotation marks omitted) (quoting Envtl. Def. v. Duke Energy Corp., 549 U.S. 561, 574 
(2007)). Moreover, as HJC explains, subsection (e)(3)(F) may in fact cover a Senate impeachment trial, and as to 
subsection (e)(3)(G), significant textual differences distinguish this subsection from (e)(3)(E)(i). See HJC Reply at 
12-13. In any event, historical practice and binding precedent guide the proper construction of Rule 6(e)(3)(E)(i), 
no matter the use of the term “judicial proceeding” in other parts of the criminal procedure rules. 
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1379, and fails to grapple with the judicial nature of an impeachment trial, see infra Part III.A.2. 
In any event, applying DOJ’s plain-meaning construction and imposing a requirement that a 
“Judge” preside to qualify as a “judicial proceeding” would not remove an impeachment trial 
from Rule 6(e)’s ambit since the Chief Justice of the Supreme Court presides over any Senate 
impeachment trial of the President. U.S. Const. art. I, § 3, cl. 6.2? DOJ dismisses the Chief 
Justice’s role in impeachment trials as “purely administrative, akin to a Parliamentarian,” whose 
decisions can be overridden by a vote of the Senate. DOJ Resp. at 16. Even if true up to a point, 
the fact remains that the Senate may grant the Chief Justice as significant a role as it sees fit. 

In sum, “judicial proceeding,” as used in Rule 6(e), is a term with a broad meaning that 
includes far more than just the prototypical judicial proceeding before an Article III judge. 

pa An Impeachment Trial is Judicial in Nature 

DOJ flatly states that no congressional proceeding can constitute a Rule 6(e) “judicial 
proceeding” because “[t]he Constitution carefully separates congressional impeachment 
proceedings from criminal judicial proceedings.” DOJ Resp. at 15. This stance, in service of the 
obvious goal of blocking Congress from accessing grand jury material for any purpose, 
overlooks that an impeachment trial is an exercise of judicial power provided outside Article HI 
and delegated to Congress in Article I.2! Contrary to DOJ’s position—and as historical practice, 
the Federalist Papers, the text of the Constitution, and Supreme Court precedent all make clear— 


impeachment trials are judicial in nature and constitute judicial proceedings. 


‘ay DOJ observes that impeachment trials of officials other than the President are presided over by “the Vice 


President or whichever Senator is presiding at that time,” rather than by the Chief Justice. DOJ Resp. at 16. This 
constitutional quirk is irrelevant here since the instant petition concerns the possible impeachment of the President. 
71 Although Representative Collins, like DOJ, supports denial of HJC’s application, he “agrees with [HJC] 
that an impeachment inquiry... fall[s] under Federal Rule of Criminal Procedure 6(e)’s judicial proceeding 
exception because” an impeachment inquiry is “preliminary to a trial in the U.S. Senate.” Collins Mem. at 1. 
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“The institution of impeachment is essentially a growth deep rooted in the ashes of the 
past.” Wrisley Brown, The Impeachment of the Federal Judiciary, 26 HARV. L. REV. 684, 685 
(1913). It was “born of the parliamentary usage of England,” id., where “the barons reserved to 
Parliament the right of finally reviewing the judgments’ [sic] of all the other courts of 
judicature.” Id. “[T]he assembled parliament . . . represent[ed] in that respect the judicial 
authority of the king,” and “[w]hile this body enacted laws, it also rendered judgments in matters 
of private right.” Kilbourn v. Thompson, 103 U.S. (13 Otto) 168, 183 (1880); see also Brown, 
supra, at 685. (explaining that “the Parliament [was] the high court of the realm in fact as well 
as in name’). “Upon the separation of the Lords and Commons into two separate bodies . . . 
called the House of Lords and the House of Commons, the judicial function of reviewing by 
appeal the decisions of the courts of Westminster Hall passed to the House of Lords.” Kilbourn, 
103 U.S. (13 Otto) at 183-84. “To the Commons,” however, “was left the power of 
impeachment, and, perhaps, others of a judicial character.” Jd. at 184. “And during the 
memorable epoch preluding the dawn of American independence,” the English practice of 
impeachment, “though seldom put into application, was still in the flower of its usefulness.” 
Brown, supra, at 687. 

During the drafting of the Constitution, this English history informed how the Framers 
approached impeachment, and examination of pertinent Federalist Papers confirms that they 
viewed the impeachment power as judicial. See THE FEDERALIST NO. 65, at 397 (Alexander 
Hamilton) (Clinton Rossiter ed., 1961) (explaining that impeachment in the United States was 
“borrowed” from the “model” “[i]n Great Britain”). Alexander Hamilton’s writings in Federalist 
Nos. 65 and 66 are illustrative. The preceding Federalist Nos. 62, 63, and 64 had discussed most 


of the powers that the new Constitution granted to the Senate. See THE FEDERALIST Nos. 62-63 
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(probably James Madison), No. 64 (John Jay). The only “remaining powers” to be discussed 
were those “comprised in [the Senate’s] participation with the executive in the appointment to 
offices, and in [the Senate’s] judicial character,” and Hamilton accordingly used Federalist Nos. 
65 and 66 to “conclude” the discussion of the Senate “with a view of the judicial character of the 
Senate” “as a court for the trial of impeachments.” THE FEDERALIST No. 65, supra, at 396 
(Alexander Hamilton). 

As Hamilton’s thinking on the subject of impeachment demonstrates, his choice of the 
words “judicial” and “court for the trial of impeachments” was purposeful. See Nixon v. United 
States, 938 F.2d 239, 260 (D.C. Cir. 1991) (Randolph, J., concurring) (“The inference that the 
framers intended impeachment trials to be roughly akin to criminal trials is reinforced by 
seemingly unrefuted statements made by Alexander Hamilton during the ratification debates.”’), 
aff'd, 506 U.S. 224 (1993). For instance, Hamilton described the appointment of officers— 
which is an executive function—and impeachment, as powers given to the Senate “in a distinct 
capacity” from all of the Senate’s other powers. THE FEDERALIST NO. 65, supra, at 396. By 
citing those two powers in particular and separating them from all others bestowed on the Senate, 
he thus conveyed that those powers were, unlike those that came before, not legislative. 
Additionally, when Hamilton considered potential alternative “tribunal[s],” id. at 398, that might 


be granted the power of trying impeachments, he considered the primary alternatives to be 


2 Indeed, Hamilton’s discussion of the Senate’s impeachment power in Federalist Nos. 65 and 66, uses such 


judicial terms repeatedly and consistently. Hamilton referred to the “court,” the “court of impeachments,” and the 
“court for the trial of impeachments” a total of seventeen times. THE FEDERALIST NOS. 65-66, supra, at 396-407 
(Alexander Hamilton). Moreover, when referring to impeachment, Hamilton also used the following additional 
terms associated with the judicial nature of the proceeding: “jurisdiction” once; “offense(s)” or “offender” five 
times; “prosecution” or “prosecutors” three times; “accused,” “accusers,” “accusation,” or “accusing” nine times; 
“case(s)” five times; “decision,” “decide,” or “deciding” eight times; “innocence” or “innocent” three times; “guilt” 
or “guilty” five times; “inquest,” “inquisitors,” or “inquiry” four times; “tribunal” twice; “judges” or “judging” ten 
times; “sentence” or “sentenced,” including “sentence of the law,” five times; “party” once; “punishment” or 
“punish” seven times; “conviction” once; “trial” or “try” four times, not counting instances of “courts for the trial of 


99, 66 


impeachments”; “verdict(s)” twice; “liable” once; and “charges” once. Id. 
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assignment of the power directly to the Supreme Court alone, id., or assignment to the “Supreme 
Court with the Senate,” id. at 399, underscoring the judicial nature of the impeachment-trial 
power. 

Most importantly, when Hamilton addressed the objection that making the Senate the 


99 66 


“court of impeachments” “confound[ed] legislative and judiciary authorities in the same body,” 
he accepted the premise that granting the Senate the power to try impeachments produced an 
“intermixture” of “legislative and judiciary authorities.” THE FEDERALIST NO. 66, supra, at 401; 
see also THE FEDERALIST No. 81, supra, at 482 (Alexander Hamilton) (noting that there are 
“men who object to the Senate as a court of impeachments, on the ground of an improper 
intermixture of powers”). Such “partial intermixture,” he argued, is “not only proper but 
necessary to the mutual defense of the several members of the government against each other.” 
THE FEDERALIST NO. 66, supra, at 401-02. He pointed out that many states at the time combined 
legislative and judicial functions: the New York constitution made the New York Senate, 
“together with the chancellor and judges of the Supreme Court, not only a court of 
impeachments, but the highest judicatory in the State, in all causes, civil and criminal,” id. at 
402; in New Jersey, “the final judiciary authority [was] in a branch of the legislature,” id. at 

402 n.*; and “[i]n New Hampshire, Massachusetts, Pennsylvania, and South Carolina, one 
branch of the legislature [was] the court for the trial of impeachments,” id. These Federalist 
Papers leave no doubt that the power to try impeachments was, in Hamilton’s view, inherently 
judicial. See Nixon, 938 F.2d at 261 (Randolph, J., concurring) (“From all of [Hamilton’s] 
statements, it can be reasonably inferred that the framers intended that the Senate would 
approach its duty of trying impeachments with the solemnity and impartiality befitting judicial 


action....”). 
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Hamilton was not the only Founder who conceived of the impeachment power as 
inherently judicial. Notably, James Madison shared Hamilton’s view. In Federalist No. 38, 
Madison, like Hamilton, noted that a principle objection to the Constitution was “the trial of 
impeachments by the Senate, . . . when this power so evidently belonged to the judiciary 
department.” THE FEDERALIST No. 38, supra, at 236 (James Madison). Then, in Federalist No. 
47, Madison defended this mixing of powers. In the British system, Madison pointed out, “the 
legislative, executive, and judiciary departments are by no means totally separate and distinct 
from each other” because, inter alia, “[o]ne branch of the legislative department . . . is the sole 
depositary of judicial power in cases of impeachment.” THE FEDERALIST No. 47, supra, at 302 
(James Madison) (spelling irregularity in original). Such mixing, he pointed out, occurred in the 
states as well, such as in New Hampshire, where “[t]he Senate, which is a branch of the 
legislative department, is also a judicial tribunal for the trial of impeachments,” and in 
Massachusetts, where “the Senate, which is a part of the legislature, is a court of impeachment,” 


666 


notwithstanding a declaration in the state’s constitution “‘that the legislative department shall 
never exercise the . . . judicial powers.’” Id. at 304—05 (citing also to the “court for the trial of 
impeachments” in New York “consist[ing] of one branch of the legislature and the principal 
members of the judiciary department,” id. at 305, and to the “court of impeachments” in 
Delaware, “form[ed]” by “one branch of the [legislative department],” id. at 306)). 

Hamilton and Madison’s view is confirmed by the text of the Constitution. By making 
the Senate the “court of impeachments,” id. at 306; THE FEDERALIST NO. 65, supra, at 398 
(Alexander Hamilton), the Framers tasked the Senate with a judicial assignment. Article I uses 


judicial terms to refer to impeachment trials in three separate instances in the sixth clause of its 


third section, stating that the Senate is granted “the sole Power to try all Impeachments”; “[w]hen 
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the President of the United States is tried, the Chief Justice shall preside”; “[a]nd no person shall 
be convicted without the Concurrence of two thirds of the Members present.” U.S. CONST. art. I, 
§ 3, cl. 6 (emphases added). The next clause continues the theme: “Judgment in Cases of 
Impeachment shall not extend further than to removal from Office, and disqualification to hold 
and enjoy any Office... : but the Party convicted shall nevertheless be liable and subject to 
[criminal prosecution].” Jd. cl. 7 (emphases added). Article II, meanwhile, prevents the 
President’s power to pardon from extending to “Cases of Impeachment,” id. art. II, § 2, cl. 1 
(emphasis added), and allows for removal of the President “on Impeachment for, and Conviction 
of, Treason, Bribery, or other high Crimes and Misdemeanors.” Id. § 4 (emphases added). 
Finally, even Article [II—despite being the article devoted to the “judicial” branch—reveals that 
when it comes to impeachment, the Senate takes on a judicial character, for Article III requires 
that “[t]he Trial of all Crimes, except in Cases of Impeachment, shall be by Jury.” /d. art. III, § 
2, cl. 3 (emphases added). 

These words employed in the Constitution to describe the Senate’s role—‘trial,” 
“convict,” “judgment,” “case,” “crime,” and “misdemeanor’—are inherently judicial. Any 
layperson asked whether a constitutionally prescribed “trial” of a “case” in order to reach a 
“Judgment” as to whether a person should be “convicted” of a “crime” or “misdemeanor,” is 
judicial in character, would invariably answer yes—and rightly so. Cf. Mazars, 2019 WL 
5089748, at *32 (Rao, J., dissenting) (“Article I makes clear that in this [impeachment] role, the 
Senate acts as a court trying impeachable offenses and renders judgment . . . .”); id. at *50 
(“Senate trials of impeachment are an exercise of judicial power... .”). 

Black’s Law Dictionary confirms this intuition. “Trial” means “[a] formal judicial 


examination of evidence and determination of legal claims in an adversary proceeding.” Trial, 
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BLACK’S LAW DICTIONARY (11th ed. 2019) [hereinafter BLACK’S]. “Convict” means “[t]o prove 
or officially announce (a criminal defendant) to be guilty of a crime after proceedings in a law 
court; specif., to find (a person) guilty of a criminal offense upon a criminal trial, a plea of guilty, 
or a plea of nolo contendere (no contest).” Convict, BLACK’S. “Judgment” can mean either 
“mental faculty” or “[a] court’s final determination of the rights and obligations of the parties in 
a case” (or, in English law, “[a]n opinion delivered by a member of the appellate committee of 
the House of Lords; a Law Lord’s judicial opinion’’), Judgment, BLACK’S—and in the context of 
other words like “trial” and “convict,” the noscitur a sociis canon counsels against adopting the 
first definition, see Yates v. United States, 135 S. Ct. 1074, 1085 (2015) (plurality) (explaining 
that noscitur a sociis means that “a word is known by the company it keeps”). “Case” means, as 
relevant here, “[a] civil or criminal proceeding, action, suit, or controversy at law or in equity” or 
“TaJ]n instance, occurrence, or situation” —again, noscitur a sociis pushes strongly in favor of 
relying on the first definition here. Finally, “crime” means “[a]n act that the law makes 
punishable; the breach of a legal duty treated as the subject-matter of a criminal proceeding,” 
Crime, BLACK’S, and “misdemeanor” means “[a] crime that is less serious than a felony and is 
usu. punishable by fine, penalty, forfeiture, or confinement (usu. for a brief term) in a place other 
than prison (such as a county jail).” Misdemeanor, BLACK’S.”* As these dictionary definitions 
demonstrate, at every turn the Constitution uses words that mark the judicial nature of the 
Senate’s power to try impeachments. 

Not surprisingly, therefore, the Supreme Court has confirmed, on at least three separate 


occasions, that the Senate’s power to try impeachments is judicial. First, in Hayburn’s Case, 2 


= The variation “high crime” similarly means “[a] crime that is very serious, though not necessarily a 
° 


felony,” Crime, BLACK’S, and “high misdemeanor” historically meant in English law “[a] crime that ranked just 
below treason in seriousness,” Misdemeanor, BLACK’S. 
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U.S. (2 Dall.) 408 (1792), the Court quoted a letter from “[t]he circuit court for the district of 
North Carolina (consisting of Iredell, Justice, and Sitgreaves, District Judge)” observing that “no 
judicial power of any kind appears to be vested [in the legislature], but the important one relative 
to impeachments.” /d. at 410 n.* (capitalization altered). Second, in Kilbourn, the Court 
explained that “[t]he Senate . . . exercises the judicial power of trying impeachments.” 103 U.S. 
(13 Otto) at 191. Third, in Marshall v. Gordon, 243 U.S. 521 (1917), the Court noted that 
congressional contempt power can be “transformed into judicial authority” when a “committee 
contemplat[es] impeachment.” Jd. at 547. 

As the foregoing demonstrates, impeachment trials are judicial in nature, notwithstanding 
the Founders’ decision to make the Senate the “court of impeachments.” As Chief Justice 


> 66 


Rehnquist stated, in considering a Senator’s objection to House Managers’ “referring to the 
Senate sitting as triers in a trial of the impeachment of the President of the United States,” 145 
Cong. Rec. $279 (statement of Sen. Harkin), “the objection . . . is well taken, that the Senate is 
not simply a jury; it is a court in this case,” id. (statement of Chief Justice Rehnquist). 
“Therefore,” Chief Justice Rehnquist continued, “counsel should refrain from referring to the 
Senators as jurors.” Jd. The views of the Senators participating in the last impeachment trial of a 
sitting President confirm their understanding of their judicial role. See id. at $1584 (statement of 
Sen. Leahy) (noting that when “Senate is the court,” “Senators are not merely serving as petit 
jurors” but “have a greater role and a greater responsibility in this trial”); id. at S1599 (statement 
of Sen. Stevens) (noting that “an impeachment trial is no ordinary proceeding” and that Senators 
“sit as judge and jury—trulers on law and triers of fact’’); id. at $1602 (statement of Sen. 


Lieberman) (noting that impeachment “is unique in that it is a hybrid of the legislative and the 


judicial, the political and the legal” (quoting Senate Rules and Precedents Applicable to 
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Impeachment Trials: Executive Session Hearing Before the S. Comm. on Rules and 
Administration, 93rd Cong. 193 (1974) (statement of Sen. Mansfield)); id. at $1618 (statement of 
Sen. Crapo) (“As each Senator took the oath to provide impartial justice, ... [n]o longer was the 
Senate a legislative body, it was a court of impeachment. A unique court, to be sure, not 
identical to traditional civil and criminal courts, but a court nonetheless.”’). 

This further supports the conclusion that an impeachment trial constitutes “a judicial 
proceeding” under Rule 6(e)(3)(E)(i).4 


3. Historical Practice Before Enactment of Rule 6(e) Informs Interpretation of 
that Rule 


Historical practice confirms that, contrary to DOJ’s position, Rule 6(e) does not bar 
disclosure of grand jury information to Congress. Indeed, grand jury investigations have 
prompted and informed congressional investigations, and Rule 6(e) was meant to codify this 
practice. 

Several examples illustrate that Congress was afforded access to grand jury material prior 
to the enactment of Rule 6(e) in 1946. In 1902, a House committee investigated allegations of 


election fraud in St. Louis, Missouri, based on “a report of a grand jury which sat in St. Louis” 


oe This analysis disposes of DOJ’s argument that an impeachment trial is not judicial in nature because 


impeachment proceedings “are political.” DOJ Resp. at 16. While the House “has substantial discretion to define 
and pursue charges of impeachment,” Mazars, 2019 WL 5089748, at *28 (Rao, J., dissenting), the Constitution 
nevertheless “limits the scope of impeachable offenses,” id. at *50 (citing U.S. CONST. art. II, § 4); see id. at *32 
(“[IJmpeachment addresses a public official’s wrongdoing—treason, bribery, and high crimes or misdemeanors— 
while problems of general maladministration are left to the political process.”); see also 3 Lewis Deschler, 
Deschler’s Precedents of the House of Representatives Ch. 14 App’x [hereinafter Deschler] (“The impeachment of 
President Andrew Johnson . . . rested on allegations that he had exceeded the power of his office and had failed to 
respect the prerogatives of Congress.”). Thus Hamilton, for instance, viewed an impeachment trial’s character as 
judicial even while he viewed impeachment offenses as “of a nature which may with peculiar propriety be 
denominated POLITICAL.” THE FEDERALIST No. 65 (emphasis in original). Further, while Members of the U.S. 
Senate are politically accountable, this accountability merely ensures that Senators properly exercise their judicial 
power to try impeachments. See MICHAEL J. GERHARDT, THE FEDERAL IMPEACHMENT PROCESS: A 
CONSTITUTIONAL AND HISTORICAL ANALYSIS 110 (1996) (“[M]embers of Congress seeking reelection have a 
political incentive to avoid any abuse of the impeachment power. . . . [T]he cumbersome nature of the impeachment 
process makes it difficult for a faction guided by base personal or partisan motives to impeach and remove someone 
from office.”’). 
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that a city police board in the district apparently had assisted with the election fraud. 2 Asher C. 
Hinds, Hinds’ Precedents of the House of Representatives Ch. 40 § 1123 [hereinafter Hinds].7° 
Twenty years later, in 1924, the Senate launched an investigation of a Senator who had been 
indicted by a grand jury. 6 Cannon Ch. 188 § 399. Seeking to ensure that the congressional 
investigation had access to all information relevant to the allegations, the chairman of the 
investigating committee “sen[t] a telegram to the presiding judge . . . asking for the minutes of 
the grand jury proceedings, the names of the witnesses, and the documentary evidence which had 
gone before the grand jury,” and subsequently received what he requested. /d. (indicating that 
“reply to the telegram” helped the committee compile its list of witnesses, and that “[n]o 
evidence [was] left out of the [Senate committee] hearings”’). 

Again, in 1924, in response to a grand jury report from the Northern District of Illinois 
implicating two unnamed Members of the House in a matter involving the payment of money, 
the House directed the Attorney General to submit to it “the names of the two [Members] and the 
nature of the charges made against them.” Jd. § 402. The Attorney General objected to the 
request, but only insofar as the request would lead to “two tribunals attempting to act upon the 
same facts and to hear the same witnesses at the same time,” which would “result in confusion 


and embarrassment and . . . defeat the ends of justice.” Jd. Accordingly, the Attorney General 


Even earlier, in 1811, the House received a “copy of a presentment against [territorial judge] Harry 
Toulmin, ... made by the grand jury of Baldwin County, specifying charges against the said judge, which” “set in 
motion” a House “inquiry” “looking to the impeachment” of Judge Toulmin. 3 Hinds Ch. 79 § 2488. Also, in 1921 
a Senate committee confronted another allegation of election fraud, and because the committee’s investigation post- 
dated a grand jury inquiry, the Senate committee had access to “everything before the grand jury which was deemed 
at all relevant,” because the material had been introduced at trial to HJC. 6 Clarence Cannon, Cannon’s Precedents 
of the House of Representatives Ch. 159 § 74 [hereinafter Cannon]. In these instances, the grand jury information 
was presumably no longer secret, but Chief Judge Sirica nevertheless deemed the 1811 Judge Toulmin “precedent” 
to be “persuasive” when he ordered disclosure of the Watergate grand jury report. See In re Report & 
Recommendation of June 6, 1972 Grand Jury (In re 1972 Grand Jury Report), 370 F. Supp. 1219, 1230 (D.D.C. 
1974) (Sirica, C.J.) (“If indeed [Rule 6(e)] merely codifies existing practice, there is convincing precedent to 
demonstrate that common-law practice permits the disclosure here contemplated.”). 
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assured the House that if, “acting within its constitutional power (under Article I) to punish its 
Members for disorderly behavior or to expel such Member, [the House] request[ed] that all the 
evidence now in the possession of anyone connected with the Department of Justice . . . be 
turned over to [it],” he would “direct all such evidence, statements, and information obtainable to 
be immediately turned over to [the House] or to such committee as may be designated by the 
House.” Id. 

In 1946, Rule 6(e) was enacted to codify current practice and not “to create new law.” Jn 
re 1972 Grand Jury Report, 370 F. Supp. at 1229. As the Advisory Committee Notes explain, 
Rule 6(e) “continues the traditional practice of secrecy on the part of members of the grand jury, 
except when the court permits a disclosure.” FED. R. CRIM. P. 6(e) advisory committee’s note 1 
(1944 adoption) (emphasis added); see also, e.g., Sells Eng’g, Inc., 463 U.S. at 425 (noting that 
Rule 6(e) “codifie[d] the traditional rule of grand jury secrecy”); Haldeman, 501 F.2d at 716 
(MacKinnon, J, concurring in part and dissenting in part) (observing that Rule 6(e) “is a 
codification of long-standing decisions that hold to the ‘indispensable secrecy of grand jury 


999 


proceedings . . . except where there is a compelling necessity’”) (omission in original) (quoting 
United States v. Procter & Gamble Co., 356 U.S. 677, 683 (1958))).°° The practice, albeit fairly 
rare, of sharing grand jury information with Congress at the time of Rule 6(e)’s enactment lends 
support to the conclusion that this rule, particularly the “judicial proceedings” exception, is 
correctly construed to include impeachment trials. 


This conclusion is bolstered by the fact that these historical examples share a common 


thread: allegations of election fraud and punishment of Members of Congress. In these 


26 “Tn the absence of a clear legislative mandate, the Advisory Committee Notes [to the Federal Rules of 


Criminal Procedure] provide a reliable source of insight into the meaning of a rule, especially when, as here, the rule 
was enacted precisely as the Advisory Committee proposed.” United States v. Vonn, 535 U.S. 55, 64 n.6 (2002). 
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situations, as with cases of impeachment, Congress is acting more in a judicial rather than a 
legislative capacity. As the Supreme Court explained in Kilbourn, when the House “punish[es] 
its own members and determin[es] their election,” the House “partake[s]” in some “degree” of 
the “character” of a “court.” 103 U.S. (13 Otto) at 189; see also id. at 190 (“Each House is by 
the Constitution made the judge of the election and qualification of its members. In deciding on 
these it has an undoubted right to examine witnesses and inspect papers, subject to the usual 
rights of witnesses in such cases; and it may be that a witness would be subject to like 
punishment at the hands of the body engaged in trying a contested election, for refusing to 
testify, that he would if the case were pending before a court of judicature.” (emphases added)). 
Further, the Supreme Court has stated that the Senate has “certain powers, which are not 
legislative, but judicial, in character,” and that “[a]mong these is the power to judge of the 
elections, returns, and qualifications of its own members.” Barry v. United States ex rel. 
Cunningham, 279 U.S. 597, 613 (1929) (citing U.S. CONST. art. I, § 5, cl. 1). 


4. Binding D.C. Circuit Precedent Forecloses Any Conclusion Other Than That 
an Impeachment Trial is a “Judicial Proceeding” 


The D.C. Circuit has already expressly concluded at least twice—in Haldeman v. Sirica 
and McKeever v. Barr—that an impeachment trial is a “judicial proceeding” under Rule 6(e), and 
these decisions bind this Court. See also In re Sealed Motion, 880 F.2d at 1380 n.16 (quoting 
approvingly a District of Kansas decision noting that Haldeman decided “disclosure of grand 
jury material to [a] House Committee considering impeachment” was made preliminarily to or in 
connection with a judicial proceeding (quoting United States v. Tager, 506 F. Supp. 707, 719 (D. 
Kan. 1979)). 

Forty-five years ago, Chief Judge John Joseph Sirica ordered that the Watergate grand 


jury’s report on the President’s conduct (“Watergate Roadmap”) be sent to HJC, which was then 
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engaged in an impeachment-related investigation of President Richard Nixon. See In re 1972 
Grand Jury Report, 370 F. Supp. 1219. In ordering that disclosure, Chief Judge Sirica 
confronted the same issue currently pending in this case: Is an impeachment trial a “judicial 
proceeding” within the meaning of Rule 6(e)? See id. at 1227. Chief Judge Sirica answered, 
emphatically, yes. “[I]t should not be forgotten,” he explained, “that we deal in a matter of the 
most critical moment to the Nation, an impeachment investigation involving the President of the 
United States.” Id. at 1230. “Certainly Rule 6(e) [could not] be said to mandate” the 
withholding of such a report from HJC. Id. 

In Haldeman v. Sirica, the D.C. Circuit, sitting en banc, reviewed Chief Judge Sirica’s 
decision. Two defendants facing charges arising from the same grand jury investigation filed 
petitions for writs of prohibition or mandamus, asserting that the release of the grand jury’s 
Watergate Roadmap to HJC would adversely affect their right to a fair trial. Haldeman, 501 
F.2d at 714-15. Notably, by contrast to its position in the instant case, DOJ filed a memorandum 
before the D.C. Circuit supporting Chief Judge Sirica’s decision to release the grand jury report 
to HJC. Id. at 714. 

The D.C. Circuit agreed with Chief Judge Sirica, DOJ, and the grand jury, and thus 
allowed the disclosure of grand jury materials to HJC to occur. In so doing, the Circuit rejected 
the petitioners’ argument that “the discretion ordinarily reposed in a trial court to make such 
disclosure of grand jury proceedings as he deems in the public interest is, by the terms of Rule 
6(e) of the Federal Rules of Criminal Procedure, limited to circumstances incidental to judicial 
proceedings and that impeachment does not fall into that category.” Jd. at 715. The Circuit 
determined that Rule 6(e) presented no obstacle to the disclosure that Chief Judge Sirica had 


ordered: “Judge Sirica has dealt at length with this contention . . . in his filed opinion. We are in 
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general agreement with his handling of these matters, and we feel no necessity to expand his 
discussion.” Id. 

One judge—Judge MacKinnon—wrote separately in Haldeman, agreeing that Rule 6(e)’s 
judicial proceeding exception authorized the disclosure. See id. at 717 (MacKinnon, J., 
concutring in part and dissenting in part). In fact, he pointed out that “[a]t oral argument the 
prosecutor represented that this disclosure of the grand jury material to the House Judiciary 
Committee and eventually possibly to the House and Senate is being made ‘preliminarily to 
(and) in connection with a judicial proceeding,’ and explained that his “concurrence in the 
release of the grand jury material ha[d] taken this representation into consideration.” Jd. 
(quoting FED. R. CRIM. P. 6(e)). For Judge MacKinnon, the problem with Chief Judge Sirica’s 
decision was that it had not gone far enough in disclosing grand jury material to HJC. See id. at 
716 (“I would . . . permit the House Judiciary Committee . . . to have access not only to the 
limited testimony accompanying the report and index but to the entire grand jury proceedings 
under supervision of the court... .”). 

Haldeman has stood the test of time. Earlier this year, in fact, the D.C. Circuit turned 
back to Haldeman in McKeever. The primary issue in McKeever was whether courts possess 
inherent authority to disclose grand jury materials, and the Circuit answered that question in the 
negative. 920 F.3d at 850. The McKeever dissent, though, argued that the majority’s decision 
conflicted with Haldeman. On the dissent’s reading, Chief Judge Sirica’s decision had been an 
exercise of inherent authority, and Haldeman, in turn, “affirmed [Chief Judge Sirica’s] 
understanding that a district court retains discretion to release grand jury materials outside the 
Rule 6(e) exceptions.” Jd. at 855 (Srinivasan, J., dissenting).”’ In response, the McKeever 


DOJ relies on a footnote from a prior decision of this Court, see DOJ Resp. at 14—15 (quoting In re 
Application to Unseal Dockets Related to the Independent Counsel’s 1998 Investigation of President Clinton, 308 F. 
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majority acknowledged “ambigu[ity]” in Haldeman’s reasoning, but the majority opted to 
“read[] the case to cohere, rather than conflict, with the Supreme Court and D.C. Circuit 
precedents” that formed the basis for the McKeever holding. Id. at 847 n.3 (majority opinion). 
Accordingly, the Circuit “read Haldeman as did Judge MacKinnon in his separate opinion 
concurring in part, as fitting within the Rule 6 exception for ‘judicial proceedings.’” Jd. 
Together, Haldeman and McKeever hold that an impeachment trial is a “judicial 
proceeding” under Rule 6(e), and these decisions bind this Court. See Save Our Cumberland 
Mountains, Inc. v. Hodel, 826 F.2d 43, 54 (D.C. Cir. 1987) (Ginsburg, Ruth B., J., concurring) 
(explaining that D.C. Circuit law is binding “unless and until overturned by the court en banc or 
by Higher Authority”), vacated in part on reh’g on other grounds, 857 F.2d 1516 (D.C. Cir. 
1988) (en banc). These decisions alone require ruling in HJC’s favor on the threshold 
requirement that an impeachment trial is a “judicial proceeding” within the meaning of Rule 
6(e). Indeed, in addition to Chief Judge Sirica and the Haldeman Coutt, every other court to 
have considered releasing grand jury material to Congress in connection with an impeachment 
investigation has authorized such disclosure. See Order, In Re: Grand Jury Investigation of U.S. 
Dist. Judge G. Thomas Porteous, Jr., No. 2:09-mc-04346-CVSG (E.D. La. Aug. 6, 2009), 
summarily aff'd sub nom. In Re Grand Jury Proceeding, No. 09-30737 (Sth Cir. Nov. 12, 2009); 
In re Grand Jury Proceedings of Grand Jury No. 81-1 (Miami), 669 F. Supp. 1072 (S.D. Fla. 
1987), aff'd sub nom. In re Request for Access to Grand Jury Materials (Hastings), 833 F.2d 


1438 (11th Cir. 1987).78 


Supp. 3d at 318 n.4), for a plain reading of the term “judicial proceeding” as precluding application to a 
congressional proceeding, but the cited decision read Haldeman, like Judge Srinivasan, as “allow[ing] for district 
court disclosures beyond Rule 6(e)’s exceptions,” Mckeever, 920 F.3d at 853 (Srinivasan, J., dissenting). The 
Mckeever panel majority read Haldeman differently to include impeachment proceedings within the “judicial 
proceeding” exception, and that reading now controls. 

as DOJ describes as “telling[]’” that “rulemakers did not include the possibility that a congressional proceeding 
could constitute a judicial proceeding, even though” the 1983 amendments to Rule 6(e)(3)(E)(i) “post-dated 
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DOJ strains to distinguish Haldeman and McKeever with arguments that are simply 
unpersuasive. As to Haldeman, DOJ focuses on the procedural posture, claiming that “[t]he only 
issue decided in that case was whether the petitioners had shown that the district court’s order 
was a ‘clear abuse of discretion or usurpation of judicial power’ from which the petitioners had a 
clear and indisputable right to relief,” and thus “it is unsurprising that the D.C Circuit was able to 
deny the petition without engaging in any ‘meaningful analysis of Rule 6(e)’s terms.’” DOJ 
Resp. at 3 (first quoting Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 383 (1952); then 
quoting McKeever, 920 F.3d at 855 (Srinivasan, J., dissenting)); see Hr’g Tr. at 87:24-88:1 
(“That page-and-a-half decision talked about the standard of review being the extraordinary writ 
of mandamus seven times in the opinion... .”). DOJ misreads Haldeman. When discussing 
Rule 6(e), the mandamus standard is not mentioned, although this standard comes up repeatedly 
in other parts of the opinion. Instead, after explaining that Chief Judge Sirica had “dealt at 
length” with whether an impeachment trial is a judicial proceeding, the Haldeman Court 
expressed “general agreement with his handling of these matters.” 501 F.2d at 715. This 
“agreement” was so strong, in fact, that the Haldeman majority felt “no necessity to expand 
[Chief Judge Sirica’s] discussion,” id., “thereby subscrib[ing] to Chief Judge Sirica’s rationale 
for his disclosure order,” McKeever, 920 F.3d at 854 (Srinivasan, J., dissenting) (describing 


Haldeman as having “ratified” Chief Judge Sirica’s decision).*? Notably, despite the affirming 


Haldeman.” DOJ Resp. at 18 n.12. If any inference can be gleaned from leaving the judicial proceeding exception 
unchanged, however, the correct inference is that Congress “adopted the earlier judicial construction of th[e] 
phrase,” Helsinn Healthcare S.A. v. Teva Pharm. USA, Inc., 139 S. Ct. 628, 633-34 (2019), namely: that disclosure 


of grand jury material to Congress for an impeachment investigation was already authorized by this exception. 
29 


5G 


DOJ characterizes the Haldeman majority’s “general agreement” with Chief Judge Sirica’s reasoning as 
indicating merely that the majority believed any error in Chief Judge Sirica’s analysis did not merit reversal in light 
of the deferential standard of review, DOJ Resp. at 21 (internal quotation marks omitted) (quoting Haldeman, 501 
F.2d at 715), but appellate courts are not coy about acknowledging when decisions turn on standards of review, see, 
e.g., Pallet Cos. v. NLRB, 634 Fed. App’x 800, 801 (D.C. Cir. 2015) (per curiam) (“Particularly in light of our 
deferential standard of review, we have no basis to disturb that credibility judgment.”); Judgment, Giron v. 
McFadden, 442 Fed. App’x 574, 575 (D.C. Cir. 2011) (“Particularly in light of the deferential standard of review, 
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language in Haldeman, DOJ has gone so far as to say here that Rule 6(e) did not in fact authorize 
the disclosure of the grand jury’s Watergate Roadmap, which Chief Judge Sirica ordered 
disclosed to HJC during the impeachment investigation of President Nixon. See Hearing Tr. at 
89:21—90:2. 

DOJ also discounts McKeever’s analysis of Haldeman as mere dicta, contending that 
McKeever “did not rule on the meaning of the term ‘judicial proceeding,’” because “it was 
undisputed that the historical grand jury information at issue fell entirely outside Rule 6(e).” 
DOJ Resp. at 2. Again, DOJ is wrong. McKeever’s interpretation of Haldeman was “reasoning 
essential’ to the Court’s holding.” Apprendi v. New Jersey, 530 U.S. 466, 488 n.14 (2000) 
(quoting id. at 536 (O’Connor, J., dissenting)). Haldeman after all, was an en banc decision. If 
Haldeman had been decided on inherent authority grounds, the McKeever panel would have had 
no choice but to apply that precedent faithfully. The McKeever panel recognized as much; 
indeed, this argument was the sole subject of the dissent. See 920 F.3d at 847 n.3 (“[OJur 
dissenting colleague cite[s] Haldeman . . . as stepping outside the strict bounds of Rule 6(e).”); 
id. at 853-55 (Srinivasan, J., dissenting). Thus, when the McKeever majority “read Haldeman as 
did Judge MacKinnon in his separate opinion concurring in part, as fitting within the Rule 6 
exception for ‘judicial proceedings,” id. at 847 n.3 (majority opinion), the majority made that 


interpretation the binding law in this Circuit.°° 


we hold that the District Court did not abuse its discretion . .. .”), rather than straightforward approval of the 
decision below. The Haldeman Court did the latter. 

20 When queried about reconciling DOJ’s current position with its historical support of providing grand jury 
materials to Congress for use in impeachment inquiries, DOJ responded that its position has “evolved.” Hr’g Tr. at 
85:24. No matter how glibly presented, however, an “evolved” legal position may be estopped. “[W]here a party 
assumes a certain position in a legal proceeding, and succeeds in maintaining that position, he may not thereafter, 
simply because his interests have changed, assume a contrary position... .” New Hampshire v. Maine, 532 U.S. 
742, 749 (2001) (alteration in original) (internal quotation mark omitted) (quoting Davis v. Wakelee, 156 U.S. 680, 
689 (1895)). This rule also applies when a party, including a governmental entity, makes “a claim in a legal 
proceeding that is inconsistent with a claim taken by that party in a previous proceeding.” Jd. at 749 (internal 
quotation mark omitted), see also id. at 755-56 (applying estoppel to a state government). Here, DOJ has changed 
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Most troubling, DOJ’s proposed reading of “judicial proceeding” raises constitutional 
concerns. DOJ policy is that a sitting President cannot be indicted, OLC Op., which policy 
prompted the Special Counsel to abstain from “‘mak[ing] a traditional prosecutorial judgment” or 
otherwise “draw[ing] ultimate conclusions about the President’s conduct.” Mueller Report at II- 
8. This leaves the House as the only federal body that can act on allegations of presidential 
misconduct. Yet, under DOJ’s reading of Rule 6(e), the Executive Branch would be empowered 
to wall off any evidence of presidential misconduct from the House by placing that evidence 
before a grand jury. Rule 6(e) must not be read to impede the House from exercising its “sole 
Power of Impeachment.” U.S. CONST. art. I, § 2, cl. 5; cf: Trump v. Comm. on Oversight and 
Reform of U.S. House of Representatives, 380 F. Supp. 3d 76, 95 (D.D.C. 2019) (“It is simply 
not fathomable that a Constitution that grants Congress the power to remove a President for 
reasons including criminal behavior would deny Congress the power to investigate him for 
unlawful conduct... .”), aff'd sub nom. Trump v. Mazars USA, LLP, No. 19-5142, 2019 WL 


5089748 (D.C. Cir. 2019). 


its longstanding position regarding whether impeachment trials are “judicial proceedings” and whether Haldeman so 
held. In Haldeman itself, the special prosecutor argued for disclosure of the grand jury materials and “represented 
that this disclosure of the grand jury material to the House Judiciary Committee and eventually possibly to the 
House and Senate [was] being made ‘preliminarily to (and) in connection with a judicial proceeding.’” Haldeman, 
501 F.2d at 717 (MacKinnon, J. concurring in part and dissenting in part) (quoting FED. R. CRIM. P. 6(e)). Similarly, 
when grand jury material was released to HJC during the impeachments of Judges Hastings and Porteous, DOJ 
raised no objections. See Hastings, 833 F.2d at 1441-42 (“[T]he Department of Justice has stated that it has ‘no 
objection’ to this disclosure to the Committee.”); Order, In Re: Grand Jury Investigation of U.S. Dist. Judge G. 
Thomas Porteous, Jr., No. 2:09-mc-04346-CVSG, at 2 (“DOJ does not oppose the request.”). Most importantly, in 
McKeever itself DOJ successfully argued—just last year—that the D.C. Circuit has “treated Haldeman as standing 
only for the proposition that an impeachment proceeding may qualify as a ‘judicial proceeding’ for purposes of Rule 
6(e),” see Brief for Appellee at 37, McKeever, 920 F.3d 842 (No. 17-1549), and the D.C. Circuit agreed, see 
McKeever, 920 F.3d at 847 n.3. DOJ’s position has had a speedy evolution indeed. Nevertheless, since DOJ’s 
reading of Haldeman and McKeever fails on the merits, further consideration of whether DOJ’s new position is 
estopped is unnecessary. 
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As the foregoing analysis shows, a Senate impeachment trial is a “judicial proceeding” 
within the meaning of Rule 6(e). Quod erat demonstrandum. 


B. HJC’s Consideration of Articles of Impeachment is “Preliminarily 
To” an Impeachment Trial 


Rule 6(e)(3)(E)(i)’s authorization of disclosure “preliminarily to or in connection with a 
judicial proceeding” is “an affirmative limitation on the availability of court-ordered disclosure 
of grand jury materials.” Baggot, 463 U.S. at 480. Thus, “[i]f the primary purpose of disclosure 
is not to assist in preparation or conduct of a judicial proceeding, disclosure under ([E])(i) is not 
permitted.” Jd. For HJC’s current impeachment-related proceedings to qualify as “preliminarily 
to... ajudicial proceeding” and disclosure to be permissible, HJC must be engaged in an 
investigation that is “related fairly directly to” an “anticipated” impeachment trial. Jd. As 
explained in more detail below, the “primary purpose,” id., of HJC’s investigation is to 
determine whether to recommend articles of impeachment and HJC therefore satisfies this 
prerequisite for disclosure. 


1. Governing Legal Principles Demonstrate That House Proceedings Can be 
“Preliminarily To” a Senate Impeachment Trial 


66 


The Supreme Court has addressed the issue of how to apply Rule 6(e)’s “preliminarily 
to” requirement only once, in Baggot. There, the Court addressed two situations—one that met 
the “preliminarily to” requirement, and one that did not. First, the Supreme Court considered an 
Internal Revenue Service (“IRS”) “audit of civil tax liability,” the purpose of which was “not to 
prepare for or conduct litigation, but to assess the amount of tax liability through administrative 
channels.” Jd. This failed the “preliminarily to” test because, even “[a]ssuming arguendo that 


99 66 


this audit will inevitably disclose a deficiency,” “[t]he IRS’s decision is largely self-executing, in 
the sense that it has independent legal force of its own, without requiring prior validation or 


enforcement by a court.” Jd. at 481. By contrast, the Court discussed a second situation where 
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“the IRS had closed its audit and issued a notice of deficiency, and the taxpayer had clearly 
expressed its intention to seek redetermination of the deficiency in the Tax Court.” Jd. at 483. In 
that second situation, the Supreme Court explained the Seventh Circuit “correctly held . . . that 
the IRS may seek [Rule 6(e)(3)(E)(i)] disclosure” because “[i]n such a case, the Government’s 
primary purpose is plainly to use the materials sought to defend the Tax Court litigation, rather 
than to conduct the administrative inquiry that preceded it.” Jd. (citing In re Grand Jury 
Proceedings (Miller Brewing Co.), 687 F.2d 1079 (7th Cir. 1982)). 

Between these two situations, a myriad of alternative circumstances is possible. The 
Supreme Court abstained, however, in footnote 6, from defining precisely “the level of 
likelihood of litigation that must exist before an administrative action is preliminary to 
litigation.” Jd. at 482 n.6. In so doing, the Court acknowledged, in practical terms, how 
investigations evolve to reach the point of contemplating litigation, stating: 

[a]s a general matter, many an investigation, begun to determine 
whether there has been a violation of law, reaches a tentative 
affirmative conclusion on that question; at that point, the focus of 
the investigation commonly shifts to ascertaining the scope and 


details of the violation and building a case in support of any 
necessary enforcement action. 


Id. (emphasis in original). Given these practical realities, the Court declined to specify “how 
firm the agency’s decision to litigate must be before its investigation can be characterized as 


999 


‘preliminar[y] to a judicial proceeding,’” id. (alteration in original), noting that in the case before 
it, the Court was confronted with a “clear” case of the “IRS’s proposed use” being to “assess[] 
taxes rather than to prepare for or to conduct litigation,” id. at 483. 

The D.C. Circuit similarly has had limited opportunity to consider application of the 


“preliminarily to” requirement in Rule 6(e). Post-Baggot, the D.C. Circuit has made clear that “a 


party requesting grand jury material must demonstrate that his ‘primary purpose’ for acquiring 
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the material is preliminary to or in connection with a judicial proceeding.” In re Sealed Motion, 
880 F.2d at 1379 n.15.7! As suggested by Baggot’s footnote 6, the D.C. Circuit has further 
indicated that an investigation can be “preliminarily to” a judicial proceeding even though no 
litigation is actually pending but may only be “possible.” Jn re Grand Jury, 490 F.3d at 986 
(holding that grand jury investigation satisfies the “preliminarily to” test as “preliminary to a 
possible criminal trial”). 

DOJ actually makes little effort to dispute that if an impeachment trial is a judicial 
proceeding, the House’s consideration of articles of impeachment is “preliminary to” that 
proceeding at least in some circumstances. DOJ Resp. at 26, n.15; see id. at 24-30. DOJ is wise 
not to waste much energy on that argument. To the extent the House’s role in the impeachment 
context is to investigate misconduct by the President and ascertain whether that conduct amounts 
to an impeachable offense warranting removal from office, the House performs a function 
somewhat akin to a grand jury. See In re 1972 Grand Jury Report, 370 F. Supp. at 1230 (stating 
that House “acts simply as [a] grand jury.”); 3 Hinds Ch. 72 § 2343 (“The analogy between the 
function of the House in this matter [referring to 1804 impeachment of Justice Samuel Chase] 
and that of a grand jury was correct and forcible.”); id. Ch. 54 § 1729 (explaining in the context 
of an 1818 “inquiry into the conduct of clerks in the Executive Departments” “that the House 
was in the relation of a grand jury, to the nation, and that it was the duty of the House to examine 
into the conduct of public officers”); id. Ch. 79 § 2505 (explaining in 1873 during the 


impeachment of Judge Delahay that “[t]he Senate is a perpetual court of impeachment, and in 


3! At least two other circuits have reached the same conclusion. See Patton v. C.I.R., 799 F.2d 166, 172 (Sth 
Cir. 1986) (“In Baggot, the Supreme Court observed that Rule [6(e)(3)(E)(i)] ‘contemplates only uses related fairly 
directly to some identifiable litigation, pending or anticipated,’ as measured by the ‘primary purpose of the 
disclosure.’” (quoting Baggot, 463 U.S. at 480)); In re Barker, 741 F.2d 250, 254 (9th Cir. 1984) (“Under Baggot, 
the proper inquiry is whether the primary purpose of the disclosure is to assist in the preparation or conduct of 
judicial proceedings.”’). 
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presenting these articles we act only as a grand jury”); Mazars, 2019 WL 5089748, at *32 (Rao, 
J., dissenting) (“In the context of an impeachment inquiry, the House serves as a kind of grand 
jury, investigating public officials for misconduct.”); cf. Jefferson’s Manual of Parliamentary 
Procedure § 615a (“Jefferson’s Manual’) (“[The English House of Commons] have been 
generally and more justly considered, as is before stated, as the grand jury.’”).*” 

Accordingly, just as a grand jury investigation is “preliminary to a possible criminal 
trial,” In re Grand Jury, 490 F.3d at 986, a House impeachment inquiry occurs preliminarily to a 


possible Senate impeachment trial. 


2. HJC’s Primary Purpose is to Determine Whether to Recommend Articles of 
Impeachment 


HJC’s investigation is in fact “preliminarily to” an impeachment trial because its primary 
purpose is to determine whether to recommend articles of impeachment. Before detailing how 
the record of House and HJC impeachment activities verifies this primary purpose, DOJ’s and 
Representative Collins’ proposed criteria for meeting the “preliminarily to” test are considered 
and, due to their critical shortcomings, rejected. 

a. DOJ’s Proposed “Preliminarily To” Test is Contrary to Baggot 

Despite the clarity with which the Supreme Court “decline[d],” Baggot, 463 U.S. at 482 
n.6, to draw the line when an investigation becomes “preliminarily to . . . a judicial proceeding,” 
DOJ relies heavily on Baggot to contend that HJC’s inquiry fails to cross that line. See DOJ 


Resp. at 24-25. In this vein, DOJ construes Baggot as requiring HJC to show that its 


2 The grand jury analogy is not perfect. See 145 Cong. Rec. $1586 (1999) (statement of Sen. Leahy) (noting 


that the analogy between the House and a grand jury is “loose” (quoting Background and History of Impeachment: 
Hearing Before the Subcomm. On the Constitution of the HJC, 105th Cong., XX S. Doc. 106-3 at 228 (statement of 
Laurence H. Tribe) (1998)). When the House decides whether to impeach, it functions as more than a “mere 
‘accuser.’” Id. “The House’s constitutional responsibility for charging the President should not be misinterpreted to 
justify applying only a grand jury’s ‘probable cause’ standard of proof.” Jd. at $1587. Rather, “House Members 
who vote to impeach should also be convinced th[e] President has so abused the public trust and so threatens the 
public that he should be removed.” Id. 
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investigation “must lead to referral of articles of impeachment to the floor of the House,” id. at 
25, and further that “referral of articles of impeachment ‘must’ lead to a Senate trial,” id. Short 
of those dual showings of action in the House and in the Senate, DOJ posits that HJC’s 
investigation amounts only to “[a] nonlitigative function,” id. at 27 (quoting Baggot, 463 U.S. at 
483), with only a “tenuous” connection to an impeachment trial, id. at 25, which is “entirely 
hypothetical rather than ‘likely to emerge,”” id. at 29 (quoting Baggot, 463 U.S. at 480)). 

The line-drawing suggested by DOJ—tequiring dual showings of the House’s intention 
to pass articles of impeachment plus a guaranteed Senate impeachment trial—ignores first the 
Supreme Court’s expressed appreciation that, even in the midst of an investigation, the focus can 
shift to “building a case” and then qualify as preliminarily to “any necessary enforcement 
action.” Baggot, 463 U.S. at 482 n.6. Nor is DOJ’s requirement of a guarantee of a Senate 
impeachment trial grounded in Baggot. Baggot made clear that the requisite judicial proceeding 
need not be subject to initiation by the party seeking disclosure or pending at the time of the 
requested grand jury disclosure; the proceeding need only be “anticipated,” id. at 480, or 
“possible,” In re Grand Jury, 490 F.3d at 986; see Baggot, 463 U.S. at 482-83 (“We also do not 
hold that . . . a private party who anticipates a suit . .. may never obtain ([E])(i) disclosure of 
grand jury materials any time the initiative for litigating lies elsewhere. Nor do we hold that 
such a party must always await the actual commencement of litigation before obtaining 
disclosure.”). Thus, DOJ’s proposed criteria to demonstrate a “primary purpose” for an 
impeachment inquiry are rejected. 

DOJ also reasons that HJC’s proceedings here are not “preliminarily to” impeachment 


because “the Committee’s actions thus far . . . at most amount to an exploratory inquiry where 
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impeachment is one of many possible outcomes.” DOJ Resp. at 24.°° Even if DOJ were correct 
that only some congressional committee investigations are “preliminarily to” an impeachment 
trial, see In re Uranium Grand Jury, 1979 WL 1661, at *7 (determining that Rule 6(e) is not 
satisfied where a House committee “makes a somewhat vague assertion that one of the reasons it 
needs to examine the transcripts is that it might result in its recommendation to the House 
Judiciary Committee that impeachment proceedings be initiated”), DOJ is wrong in this instance, 
as detailed infra in Part III.B.2.C. 


b. No House “Impeachment Inquiry” Resolution is Required 


Relatedly, Representative Collins asserts that HJC’s investigation cannot be 
“preliminarily to” an impeachment trial until the full House passes a resolution authorizing a 
“formal impeachment proceeding.” Collins Mem. at 1. DOJ equivocates on this proposed bright 
line test to meet the “preliminarily to” requirement, Hr’g Tr. at 69:10—11, but seems to indicate 
that the House must go at least that far, see DOJ Resp. at 28. Like all bright-line rules, this 
“House resolution” test is appealing in terms of being easy to apply. Yet, the reasoning 
supporting this proposed test is fatally flawed. The precedential support cited for the “House 
resolution” test is cherry-picked and incomplete, and more significantly, this test has no textual 
support in the U.S. Constitution, the governing rules of the House, or Rule 6(e), as interpreted in 


binding decisions. 


3 Some of DOJ’s arguments regarding whether HJC meets the “preliminarily to” test have been mooted due 


to developments in the possible impeachment of President Trump since the pending application was filed. DOJ, for 
instance, initially argued that statements by the Speaker and the House Majority Leader showed that “the House 
Democratic caucus was ‘not even close’ to an ‘impeachment inquiry.’” DOJ Resp. at 27 (quoting Rep. Nancy Pelosi 
(D-CA) Continues Resisting Impeachment Inquiry, CNN (June 11, 2019), http://transcripts.cnn.com/TRANSCRI 
PTS/1906/1 1/cnr.04html). That may have been true in June, but not now, after the Speaker herself announced in 
September that the full House is “moving forward with an official impeachment inquiry.” Pelosi Remarks 
Announcing Impeachment Inquiry (Sept. 24, 2019), https://perma.cc/bEQM-34PT [hereinafter Pelosi Tr.]. 
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Turning first to the arguments that stem from precedent, DOJ and Representative Collins 
state that the “impeachments of Presidents Clinton and Andrew Johnson were investigated in 
multiple phases with each phase authorized by the House’s adoption of resolutions.” DOJ Resp. 
at 28; see also Collins Mem. at 9—12 (stating that for presidential impeachments, including the 
likely impeachment of President Nixon had he not resigned, “the full House voted to authorize 
impeachment proceedings”). Even were this statement accurate, which it is not, the manner in 
which the House has chosen to conduct impeachment inquiries encompasses more than past 
Presidents and no sound legal or constitutional reason has been presented to distinguish the 
House’s exercise of impeachment authority for a President from the exercise of such authority 
more generally.*4 

Indisputably, the House has initiated impeachment inquiries of federal judges without a 
House resolution “authorizing” the inquiry. See, e.g., H.R. Rep. No. 101-36, at 13-16 (1988) 
(describing proceedings with respect to Judge Walter Nixon leading up to HJC’s 
recommendation of articles of impeachment, with no mention of an authorizing resolution); H. 
R. Res. 320, 100th Cong. (as passed by the House Dec. 2, 1987) (authorizing taking of affidavits 
and depositions during the impeachment investigation of Judge Hastings, without any formal 
House resolution for an “impeachment inquiry”); H.R. Rep. No. 99-688, at 3—7 (1986) 


(describing proceedings with respect to Judge Harry Claiborne leading up to HJC’s 


cs DOJ and Representative Collins offer only one argument for distinguishing presidential and judicial 


impeachments: that the House “has delegated initial investigatory authority for impeachment to the U.S. Judicial 
Conference through the passage of the Judicial Conduct and Disability Act of 1980.” Collins Mem. at 10 n.12 
(citing 28 U.S.C. § 355(b)); see also Hr’g Tr. at 83:21-84:23 (DOJ) (raising similar argument). Yet, during the 
investigations of Judge Porteous and Judge Hastings, HJC did not rely on the Judicial Conference to furnish relevant 
grand jury material but instead petitioned for and received relevant grand jury material directly from the courts 
supervising the grand jury investigations of the judges at issue. See Hastings, 833 F.2d 1438; Order, In Re: Grand 
Jury Investigation of U.S. Dist. Judge G. Thomas Porteous, Jr., No. 2:09-mc-04346-CVSG. Moreover, the 
impeachment investigation of Justice Douglas, which went forward without a House Resolution, occurred in 1970, 
before the Judicial Conduct and Disability Act of 1980 was adopted. See Final Report on Associate Justice William 
O. Douglas, Special Subcomm. on H.R. Res. 920 of the House Comm. on the Judiciary, 91st Cong. (1970). 
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recommendation of articles of impeachment, with no mention of an authorizing resolution); 3 
Deschler Ch. 14 § 5 (“In the case of Justice Douglas, the Committee on the Judiciary authorized 
a special subcommittee to investigate the charges, without the adoption by the House of a 
resolution specifically authorizing an investigation.”). Furthermore, federal judges have been 
impeached by the House without a House resolution “authorizing” an inquiry. See H.R. Res. 87, 
101st Cong. (1989) (impeaching Judge Nixon); H.R. Res. 499 100th Cong. (1988) (impeaching 
Judge Hastings); H.R. Res. 461, 99th Cong. (1986) (impeaching Judge Claiborne). In the course 
of an impeachment proceeding against a federal judge, the House has also obtained grand jury 
material to assist in an impeachment inquiry that was not “authorized” by a specific House 
impeachment resolution. See Hastings, 833 F.2d at 1439 (releasing Hastings grand jury 
information to HJC). 

Even in cases of presidential impeachment, a House resolution has never, in fact, been 
required to begin an impeachment inquiry. In the case of President Johnson, a resolution 
“authoriz[ing]” HJC “to inquire into the official conduct of Andrew Johnson” was passed after 
HJC “was already considering the subject.” 3 Hinds Ch. 75 § 2400. In the case of President 
Nixon, HJC started its investigation well before the House passed a resolution authorizing an 
impeachment inquiry. See 3 Deschler Ch. 14, § 15 (Parliamentarian’s Note) (noting that even 
before “the adoption of” the Nixon impeachment-inquiry resolution, “House Resolution 803,” 
HJC “had been conducting an investigation into the charges of impeachment against President 
Nixon,” such as by “hir[ing] special counsel for the impeachment inquiry’).*° In the case of 


President Clinton, the D.C. Circuit authorized the disclosure of grand jury materials to Congress 


a DOJ and Representative Collins both agree that the events leading up to President Nixon’s resignation are 


relevant historical precedent for the purpose of the current inquiry, even though President Nixon left office before he 
could be impeached. See Hr’g Tr. at 71:13-—19 (DOJ); Collins Mem. at 9—10. 
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on July 7, 1998, see HJC App., Ex. Q, Order, In re Madison Guaranty Savings & Loan Assoc., 
Div. No. 94-1 (D.C. Cir. Spec. Div. July 7, 1998) (per curiam), ECF No. 1-18, even though no 
impeachment resolution had yet been adopted and was not adopted by the House until four 
months later, see H. R. Res. 525, 105th Cong. (1998) (authorizing, on October 8, 1998, HJC to 
“investigate fully and completely whether sufficient grounds exist for the House of 
Representatives to exercise its constitutional power to impeach” President Clinton).*© 

While close scrutiny of the historical record undercuts that justification for the “House 
resolution” test proposed by Representative Collins, the more significant flaw with this proposal 
is as follows: while this test may address political legitimacy concerns, which are best resolved 
in the political arena, no governing law requires this test—not the Constitution, not House Rules, 
and not Rule 6(e), and so imposing this test would be an impermissible intrusion on the House’s 
constitutional authority both to “determine the rules of its proceedings” under the Rulemaking 
Clause, U.S. CONSsT., Art. I, § 5, cl. 2, and to exercise “the sole power of Impeachment” under 
the Impeachment Clause, id. § 2, cl. 5. This Court “ha[s] no authority to impose,” by judicial 
order, a particular structure on House proceedings. Mazars, 2019 WL 5089748, at *24. In 
Mazars, for example, the D.C. Circuit rejected the position that enforcement of a House 
Oversight and Reform Committee subpoena of a third-party’s records related to President Trump 
and his business associates was inappropriate until the “full House” granted the Committee 
“express authority to subpoena the President for his personal financial records.” Jd. at *24 


(internal quotation marks omitted). Citing the Constitution’s Rulemaking Clause, the D.C. 


36 DOJ dismisses the example of the House’s impeachment of President Clinton, contending that the then- 


operative Independent Counsel Act provided independent authorization for disclosure of grand jury material to 
Congress. DOJ Resp. at 22—23. Putting aside whether DOJ correctly reads the now-lapsed independent counsel 
statute, this contention only confirms that full House impeachment resolutions have not been a necessary predicate 
for HJC to commence an impeachment investigation and obtain access to grand jury material to assist in that 
investigation. 
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Circuit explained that “unless and until Congress adopts a rule that offends the Constitution, the 
courts get no vote in how each chamber chooses to run its internal affairs.” Jd.; see also Barker 
v. Conroy, 921 F.3d 1118, 1130 (D.C. Cir. 2019) (noting that “‘making the Rules . . . [is] a power 


999 


that the Rulemaking Clause reserves to each House alone’” (quoting United States v. 
Rostenkowski, 59 F.3d 1291, 1306-07 (D.C. Cir. 1995)). This Court likewise lacks authority to 
require the House to pass a resolution tasking a committee with conducting an impeachment 
inquiry. 

Representative Collins shifts gears with an alternative challenge to HJC’s petition, 
contending that, even if no House rule prohibits HJC from beginning an impeachment 
investigation without a House resolution, the House has not “delegate[d] such authority to the 
Committee,” and HJC has no powers except those expressly granted to it. Collins Mem. at 6. 
Pressing this point, he argues that the House has thus far delegated only “legislative and 
oversight authority to the Committee,” not “impeachment authority,” id. at 5, and, further, that 
the Speaker of the House may not “unilaterally delegate to the Committee the House’s 
impeachment power,” id. at 13-14. These contentions are, at worst, red herrings and, at best, 
incorrect. 

At the outset, the distinction drawn by Representative Collins between Congress’s 
“legislative and oversight authority” and Congress’s “impeachment authority,” is not so rigid as 
he makes out. Nothing “in the Constitution or case law . . . compels Congress to abandon its 
legislative role at the first scent of potential illegality and confine itself exclusively to the 


impeachment process.” Mazars, 2019 WL 5089748, at *18.37 In any event, the House has 


2 The distinction between Congress’ legislative and impeachment authority, even if otherwise sound, has 


questionable relevance to the Rule 6(e) analysis. The “preliminarily to” requirement depends on the “primary 
purpose” disclosure would serve, not the source of authority Congress acts under. 
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sufficiently delegated to HJC the authority to conduct an impeachment inquiry in at least two 
ways. Jefferson’s Manual—which under House Rule XXI “‘govern[s] the House in all cases to 
which [it is] applicable and in which [it is] not inconsistent with the Rules and orders of the 
House’”—provides that impeachment can be “‘set[] . . . in motion” by “a resolution introduced by 
a Member and referred to a committee” as well as “facts developed and reported by an 
investigating committee of the House.” Jefferson’s Manual § 603.°* Additionally, the full 
House has authorized, in Resolution 430, HJC to bring this suit and simultaneously granted HJC 
“any and all necessary authority under Article I of the Constitution.” H.R. Res. 430, 116th 
Cong. (as passed by House June 11, 2019) (emphases added).*” 

As to Representative Collins’ last point regarding the Speaker’s statement, HJC never 
claims that the Speaker possesses the power to authorize an impeachment inquiry solely by 
saying so. Rather, HJC points to the Speaker’s statement as evidence of the primary purpose of 
HJC’s investigation. The Speaker’s statement is, in fact, highly probative evidence on that 


score.*” Even DOJ does not dispute that statements made by the House Speaker may be 


Jefferson’s Manual is one of the “fundamental source material[s] for parliamentary procedure used in the 
House of Representatives.” Thomas J. Wickham, Constitution, Jefferson’s Manual, and Rules of the House 
Representatives of the United States One Hundred Fifteenth Congress at v (2017). 

23 Challenge to a specific committee action on grounds that HJC’s authority was in doubt would be 
unreviewable. “[U]nless and until Congress adopts a rule that offends the Constitution,” judicial review of House 
rules is inappropriate. Mazars, 2019 WL 5089748, at *24. Here, neither DOJ nor Representative Collins complains 
that HJC’s actions or authorizing House rules suffer from a “constitutional infirmity.” Vander Jagt v. O'Neill, 699 
F.2d 1166, 1173 (D.C. Cir. 1983). That distinguishes this case from Tobin v. United States, 306 F.2d 270 (D.C. Cir. 
1962), which Representative Collins heavily relies on; there the House resolution at issue raised “serious and 
difficult” constitutional issues. Id. at 275; see also Mazars, 2019 WL 5089748, at *24 (similarly distinguishing 


Tobin). 
40 


38 


Citing Speaker Pelosi’s September 2019 statement, Representative Collins also argues that HJC’s 
investigation is not “preliminarily to” a Senate impeachment trial because the “impeachment inquiry” announced by 
the Speaker will “be handled by three other committees and focus ‘narrowly on the Ukraine matter’” rather than on 
allegations in the Mueller Report. Collins Mem. at 14 (quoting Rachael Blade and Mike DeBonis, Democrats Count 
on Schiff to Deliver Focused Impeachment Inquiry of Trump, WASH. POST (Sept. 29, 2019), https://www. washington 
post.com/politics/pelosi-turns-to-schiff-to-lead-house-democrats-impeachment-inquiry-of-trump/2019/09/ 
28/ed6c4608-e149-1 1e9-8dc8-498eabc129a0_story.html). This argument is misguided, first, because Speaker 
Pelosi made clear that “six [c]ommittees”—including HJC—would “proceed with their investigations under that 
umbrella of impeachment inquiry,” Pelosi Tr., and thus HJC plainly remains engaged. Second, the current focus on 
President Trump’s interactions with the foreign leader of Ukraine is pertinent, not to the “preliminarily to” 
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probative in evaluating the “primary purpose” of HJC inquiries, as DOJ too has relied on the 
Speaker’s statements in its arguments about satisfaction of the “preliminarily to” requirement. 
See DOJ Resp. at 3, 26-27. 


Cc. The Record of House and HJC Impeachment Activities Here Meets the 
“Preliminarily To” Test 


Having dispatched DOJ’s and Representative Collins’ unsupported criteria for meeting 
the “preliminarily to” test, examination of the record before the Court is essential to assess 
whether HJC has satisfied the actual inquiry: Baggot’s “primary purpose” test. As HJC explains, 
the purpose of HJC’s investigation and the requested disclosure is “to determine whether to 
recommend articles of impeachment,” HJC App. at 3, and the record evidence supports that 
claim. Determining whether to recommend articles of impeachment may not have been the 
primary purpose of HJC’s investigation initially, but that is of no moment. “Congress’s decision 
whether, and if so how,” to act “will necessarily depend on what information it discovers in the 
course of an investigation, and its preferred path forward may shift as members educate 
themselves on the relevant facts and circumstances.” Mazars, 2019 WL 5089748, at *13. While 
HJC is “pursuing a legitimate legislative objective [it] may . . . choose to move from legislative 
investigation to impeachment,” id. at *18, and that is precisely what occurred here, as a review of 
the record evidence in chronological order demonstrates. 

The beginnings of HJC’s current investigation trace to January 3, 2019, when a resolution 
calling for President Trump’s impeachment was introduced, see H.R. Res. 13, 116th Cong. 
(2019), and, in keeping with standard practice, then referred to HJC for consideration, 165 Cong. 


Rec. H201, H211 (daily ed. Jan. 3, 2019) (referring H.R. Res. 13 to HJC). This resolution 


requirement, but to the issue of whether HJC has shown a “particularized need” for the redacted grand jury materials 
in the Mueller Report. As to the “preliminarily to” requirement, the Ukrainian developments simply underscore that 
the investigations currently proceeding in the House may lead to a Senate impeachment trial. 
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remains under review before HJC. See All Actions H.Res.13 — 116th Congress (2019-2020), 
https://www.congress.gov/bill/1 1 6th-congress/house-resolution/13/all-actions. 

HJC turned to the subject of impeachment in earnest after the release of the Mueller 
Report. On June 6, 2019, HJC issued a report that accompanied a resolution recommending that 
AG Barr be held in contempt of Congress for failing to comply with a subpoena for production 
of the unredacted Mueller Report and underlying materials. See H.R. Rep. No. 116-105 (2019) 
(“Contempt Report”). That Contempt Report explained that among the “purposes” of HJC’s 
“investigation into the alleged obstruction of justice, public corruption, and other abuses of 
power by President Donald Trump” was to “consider[] whether any of the conduct described in 
the Special Counsel’s Report warrants the Committee in taking any further steps under 
Congress’ Article I powers,” “includ[ing] whether to approve articles of impeachment with 
respect to the President.” Jd. at 13. 

Significantly, on June 11, 2019, the full House voted to ensure HJC possessed the 
authority needed to continue this investigation. The House approved, by a vote of 229 to 191, a 
resolution allowing HJC “to petition for disclosure of information” related to the Mueller 
Report—.e., to bring the instant action. H.R. Res. 430, 116th Cong. (2019). House Resolution 
430 expressly authorized HJC to bring a petition pursuant to Rule 6(e)’s “‘preliminarily to...a 
judicial proceeding’” exception, id. (omission in original) (quoting FED. R. CRIM. P. 
6(e)(3)(E)(4)), and, as noted above, granted HJC, in connection with that authorization, “any and 
all necessary authority under Article I of the Constitution,” id. (emphases added). 

By July, HJC’s investigation had become focused on the impeachment power, as 
expressed in a July 11, 2019 memorandum issued by HJC Chairman Nadler explaining that HJC 


is “determin[ing] whether the Committee should recommend articles of impeachment against the 
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President or any other Article I remedies, and if so, in what form.” HJC App., Ex. A, Jerrold 
Nadler, Chairman, H. Comm. on the Judiciary, Memorandum Re: Hearing on “Lessons from the 
Mueller Report, Part III: ‘Constitutional Processes for Addressing Presidential Misconduct’” at 
3 (July 11, 2019), ECF No. 1-2. Ata hearing held the next day, Chairman Nadler further stated 
that HJC’s “responsibility” was “to determine whether to recommend articles of impeachment 
against the President,” noting that “articles of impeachment are under consideration as part of the 
Committee’s investigation.” HJC App., Ex. T, Lessons from the Mueller Report, Part III: 
“Constitutional Processes for Addressing Presidential Misconduct”: Hearing Before the H. 
Comm. on the Judiciary at 4 (July 12, 2019), ECF No. 1-21 (capitalization altered). On 
September 12, 2019, HJC adopted a resolution confirming that the purpose of its investigation is 
“to determine whether to recommend articles of impeachment with respect to President Donald J. 
Trump.” DOJ Resp., Ex. 11, Comm. on the Judiciary, Resolution for Investigative Procedures at 
4 (Sept. 12, 2019), ECF No. 20-11. 

Finally, on September 24, 2019, House Speaker Nancy Pelosi announced that the full 
House is “moving forward with an official impeachment inquiry.” Pelosi Tr. “For the past 
several months,” Speaker Pelosi explained, the House had been “investigating in our Committees 
and litigating in the courts so the House can gather all of the relevant facts and consider whether 
to exercise its full Article I powers, including a constitutional power of the utmost gravity, 
approval of articles of impeachment.” Jd. Thus, Speaker Pelosi “direct[ed]” the “six 
Committees”—including HJC—to “proceed with their investigations under that umbrella of 
impeachment inquiry” going forward. Id. 

These indicia of HJC’s purpose sufficiently demonstrate that the primary purpose of the 


investigation for which the grand jury disclosure is sought is to determine whether to recommend 
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articles of impeachment against President Trump. Cf Mazars, 2019 WL 5089748, at *10—11 
(looking to statements a committee chairman made in a memorandum to his colleagues to assess 
the purpose of a congressional investigation); see Jefferson’s Manual § 603 at 319 (stating that 
“[iJn the House various events have been credited with setting an impeachment in motion,” such 
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as “charges made on the floor on the responsibility of a Member or Delegate,” “a resolution 
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introduced by a Member and referred to a committee,” “charges transmitted . . . from a grand 
jury,” and “facts developed and reported by an investigating committee of the House’’); 3 
Deschler Ch. 14 § 5 (“In the majority of cases, impeachment proceedings in the House have been 
initiated either by introducing resolutions of impeachment by placing them in the hopper, or by 
offering charges on the floor of the House under a question of constitutional privilege. Where 
such resolutions have directly impeached federal civil officers, they have been conferred by the 
Speaker to the Committee on the Judiciary, which has jurisdiction over federal judges and 
presidential succession .. . .”); Charles W. Johnson et al., House Practice: A Guide to the Rules, 
Precedents, and Practice of the House, Ch. 27 § 6, at 602 (2017) (confirming same). 

Formulating a firm line on when, in the impeachment context, activities within the House 
meet the “preliminarily to” requirement to qualify for disclosure of grand jury material need not 
be drawn here, since this case is clear. Collectively, the record shows an evolving and deliberate 
investigation by HJC that has become focused on determining whether to impeach the President 
and thus has crossed the “preliminarily to” threshold. 

3. Requiring More Than the Current Showing by HJC, as DOJ Demands, 
Would Improperly Intrude on Article I Powers Granted to House of 
Representatives 

DOJ urges this Court to second-guess a co-equal branch of government and find that the 


steps taken by the House fall short of showing a primary purpose of undertaking an impeachment 


inquiry that would meet the “preliminarily to” requirement in Rule 6(e)(3)(E)(1). In so doing, 
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DOJ again invites an impermissible intrusion on the House’s constitutional authority under the 
Rulemaking and Impeachment Clauses. These Article I grants of exclusive authority require a 
degree of deference to the House’s position that the House and HJC are currently engaged in an 
investigation with the primary purpose of assessing whether to adopt articles of impeachment. 
See Vander Jagt, 699 F.2d at 1173 (concluding that the Rulemaking Clause “means that neither 
we nor the Executive Branch may tell Congress what rules it must adopt’); Mazars, 2019 WL 
5089748, at *24 (“[U]nless and until Congress adopts a rule that offends the Constitution, the 
courts get no vote in how each chamber chooses to run its internal affairs.”); Nixon v. United 
States, 506 U.S. 224, 238 (1993) (concluding that judicial review of Senate impeachment trial 
procedures would be inconsistent with the text and structure of the Constitution). 

At the same time, HJC has argued that complete and absolute deference is due to the 
House and HJC not only in structuring but also in articulating the purpose of the current inquiry. 
Hearing Tr. at 25:23—26:4; see also HJC App. at 30-31. HJC’s position goes too far, at least as 
to judicial review of HJC’s “primary purpose.” Rule 6(e), and the Supreme Court’s cases 
interpreting it, grant this Court authority, and indeed a responsibility, to verify that HJC seeks 
disclosure of the grand jury material for use in an inquiry whose core aim is assessing possible 
articles of impeachment. The preceding review of the factual record and finding about HJC’s 
“primary purpose” fulfill that responsibility of judicial review without intruding on the House’s 
ability to write its own rules or to exercise its power of impeachment. See Morgan v. United 
States, 801 F.2d 445, 449 (D.C. Cir. 1986) (Scalia, J.) (noting that “no absolute prohibition of 


judicial review” of House Rules exists).*! 


as Although neither the Supreme Court nor the D.C. Circuit has considered the justiciability of, or the degree 


of deference due in, cases implicating the House’s “sole power of Impeachment,” U.S. CONST., Art. I, § 2, cl. 5, 
verifying that the factual record supports HJC’s assertion about its “primary purpose” does not require direct judicial 
review of any actions by the House taken pursuant to the impeachment power. 
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Additionally, DOJ’s position that no disclosure of grand jury information to a House 
impeachment inquiry is permitted under Rule 6(e), see DOJ Resp. at 13-19, would completely 
bar access to relevant grand jury materials. Such a blanket bar would have concrete 
repercussions on limiting the House’s access to investigative materials and thereby 
impermissibly impede the House’s ability to exercise its constitutional power of impeachment. 
The House, through the committees tasked with conducting an impeachment investigation, must 
develop a factual record supporting at least a good-faith basis for believing that the President has 
engaged in conduct meeting the constitutional requirement of a “high crime” or “misdemeanor” 
before voting in favor of articles of impeachment targeting such conduct. Cf Kaley v. United 
States, 571 U.S. 320, 328 (2014) (noting that to issue an indictment, a grand jury must find 
probable cause to believe a defendant committed the charged offense); Dep’t of Justice, Justice 
Manual § 9-27.220 (explaining that before commencing or recommending federal prosecution 
against an individual, a federal prosecutor must “believe[] that the person’s conduct constitutes a 
federal offense, and that the admissible evidence will probably be sufficient to obtain and sustain 
aconviction”). Indeed, even a lawyer in a civil proceeding must “certif[y] that to the best of the 
[lawyer’s] knowledge, information, and belief, formed after an inquiry reasonable under the 
circumstances,” the “factual contentions” presented to the court “have evidentiary support.” 
FED. R. CIv. P. 11(b). 

Blocking access to evidence collected by a grand jury relevant to an impeachment 
inquiry, as DOJ urges, undermines the House’s ability to carry out its constitutional 
responsibility with due diligence. On the other hand, interpreting Rule 6(e) in a manner 


compatible with this constitutional responsibility avoids this conundrum, and ensures HJC has 
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access to the pertinent information before making an impeachment recommendation to the full 
House. 

4. DOJ’s Remaining Objections are Unpersuasive 

DOJ’s remaining arguments are easily dispatched. DOJ asserts that “the full House in the 
current Congress has already voted overwhelmingly against impeachment,” DOJ Resp. at 25 
(emphasis added), because House Resolution 498, which called for an impeachment inquiry 
based on “President Trump’s racist comments,” H.R. Res. 498, 116th Cong. (2019), was 
“defeated 332-95,” DOJ Resp. at 25. Yet, the fact that House Resolution 498 was tabled, see All 
Actions, H.Res.498 — 116th Congress (2019-2020), https://www.congress.gov/bill/1 1 6th- 
congress/house-resolution/498/all-actions ?actionsSearchResultViewType=compact, has little 
relevance here since that resolution has nothing to do with the concerns of the current 
impeachment inquiry, which is focused on the President’s possible criminal conduct described in 
the Mueller Report and in connection with Ukraine. 

Next, DOJ claims that HJC’s “primary purpose” is to decide among different possible 
actions to “pursue in response to the Mueller Report,” such as “various legislative proposals, 
Constitutional amendments, and a Congressional referral to the Department of Justice for 
prosecution or civil enforcement.” DOJ Resp. at 26. DOJ is correct that deciding whether to 
recommend articles of impeachment may not always have been—and still may not be—the only 
purpose of HJC’s current investigation, but that is to be expected. “As the Supreme Court has 
explained, ‘[t]he very nature of the investigative function—like any research—is that it takes the 
searchers up some “blind alleys” and into nonproductive enterprises.’” Mazars, 2019 WL 
5089748, at *21 (alteration in original) (quoting Eastland v. U.S. Servicemen’s Fund, 421 U.S. 
491, 509 (1975)). Here, HJC began, appropriately, with a broad inquiry, but focused on 


impeachment as the investigation progressed. This new focus does not necessitate that HJC 
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forgo its other aims. See Mazars, 2019 WL 5089748, at *18. HJC’s investigation to determine 
whether to impeach President Nixon, for example, contributed not only to President Nixon’s 
resignation, but also to significant legislative reforms. See, e.g., Tax Analysts v. IRS, 117 F.3d 
607, 611 (D.C. Cir. 1997) (Internal Revenue Code provision restricting public release of 
individual tax returns); United States v. Rose, 28 F.3d 181, 183 (D.C. Cir. 1994) (Ethics in 
Government Act of 1978). 

Finally, DOJ cautions that if introduction of articles of impeachment by a single Member 
of Congress were sufficient to render an HJC investigation “preliminarily to” an impeachment 
trial, grand jury information would become “politicized.” Hr’g Tr. at 70:6; see also DOJ Resp. 
at 28. That hypothetical situation is far removed from this case, where HJC is months into its 
investigation and both the Speaker of the House and HJC have confirmed that the current 
investigation’s purpose is to determine whether to recommend articles of impeachment against 
President Trump. Besides, this “slippery slope” may be less precipitous than DOJ suggests, for a 
congressional committee seeking to obtain grand jury information based solely on a single 
Member’s introduction of articles of impeachment would have an uphill battle demonstrating a 


“particularized need” for the materials. 


In sum, HJC has presented sufficient evidence that its investigation has the primary 
purpose of determining whether to recommend articles impeachment and thus has satisfied Rule 
6(e)’s “preliminarily to . . . a judicial proceeding” requirement. 

C. HJC Has a “Particularized Need” for the Requested Materials 

Finally, to meet the last “independent prerequisite[] to ([E])() disclosure,” HJC needs to 


“show particularized need for access to” the requested grand jury materials, Baggot, 463 U.S. at 
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480; In re Sealed Case, 801 F.2d 1379, 1381 (D.C. Cir. 1986). As stated earlier, those materials 
fall into three categories. First, HCJ asks for “all portions of the Mueller Report that were 
redacted pursuant to Rule 6(e).”. HJC App. at 25. Second, HJC wants the material underlying 
those redactions—that is, the portions of the grand jury “transcripts or exhibits” cited in the 
Report. Jd. Third, HJC requests “transcripts of any underlying grand jury testimony and any 
grand jury exhibits that relate directly to” President Trump’s knowledge of several topics as well 
as to actions taken by former White House counsel Donald F. McGahn II during his service to 
first-candidate and then-President Trump. Jd.” 

The “particularized need” standard requires a showing that (1) the requested materials are 
“needed to avoid a possible injustice in another judicial proceeding; (2) the need for disclosure is 
greater than the need for continued secrecy; and (3) the request is structured to cover only 
material so needed.” In re Sealed Case, 801 F.2d at 1381 (internal quotation marks omitted); see 
also Baggot, 463 U.S. at 480 n.4 (citing Douglas Oil, 441 U.S. at 222). The balancing aspect of 
the test means that “as the considerations justifying secrecy become less relevant, a party 
asserting a need for grand jury [material] will have a lesser burden.” Douglas Oil, 441 U.S. at 
23; 

Ultimately, determinations of “particularized need” are committed to the “considered 
discretion of the district court.” Douglas Oil, 441 U.S. at 228; see also In re Sealed Case, 801 


F.2d at 1381 (recognizing the “substantial discretion of the district court”). That discretion “to 


ae To repeat, the topics in the third category of requested grand jury materials are: (A) “President Trump’s 


knowledge of efforts by Russia to interfere in the 2016 U.S. Presidential election;” (B) his “knowledge of any direct 
or indirect links or contacts between individuals associated with his Presidential campaign and Russia, including 
with respect to Russia’s election interference efforts;” (C) his “knowledge of any potential criminal acts by him or 
any members of his administration, his campaign, his personal associates, or anyone associated with his 
administration or campaign;” and (D) “actions taken by McGahn during the campaign, the transition, or McGahn’s 
period of service as White House Counsel.” HJC App. at 25. Material is related directly to President Trump’s 
knowledge, HJC says, if it reflects “what witnesses saw or heard President Trump do.” Hr’g Tr. at 7:5—7:6. 
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determine the proper response to requests for disclosure,” Douglas Oil, 441 U.S. at 228, extends 


99 66 


to structuring the “time,” “manner,” and “other conditions” of any release of material, FED. R. 
CRIM. P. 6(e)(3)(E); see also Douglas Oil, 441 U.S. at 223 (acknowledging the possibility of 
“protective limitations” on the release of the material). HJC has proposed that the Court use this 
authority to “direct a focused and staged disclosure,” starting with categories one and two of the 
requested grand jury information and, following HJC’s review of that material, moving to 
category three. HJC Reply at 25; see also Hr’g Tr. at 35:1-35:11. 

Adopting that proposal, to which DOJ has not objected, the Court finds that HJC has 
demonstrated a “‘particularized need” for the material in the first and second categories. DOJ 
must promptly produce to HJC the grand jury material redacted from and cited in the Mueller 
Report. HJC may file further requests articulating its “particularized need” for any grand jury 
material in category three. 

1. Disclosure is Necessary to Avoid Possible Injustice 

HJC asserts that it needs the material to conduct a fair impeachment investigation based 
on all relevant facts. See HJC App. at 34. In authorizing disclosure of grand jury material for 
use in impeachment investigations of judges and of a President, courts have found this “interest 
in conducting a full and fair impeachment inquiry” to be sufficiently particularized. Hastings, 
833 F.2d at 1442; Order, In Re: Grand Jury Investigation of U.S. Dist. Judge G. Thomas 
Porteous, Jr., No. 2:09-mc-04346-CVSG, at 3; In re 1972 Grand Jury Report, 370 F. Supp. at 
1230 (applying the predecessor to the “particularized need” standard). Chief Judge Sirica, in 


releasing the Watergate Roadmap to HJC, remarked that “[i]t would be difficult to conceive of a 
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more compelling need than that of this country for an unswervingly fair inquiry based on all the 
pertinent information.” In re 1972 Grand Jury Report, 370 F. Supp. at 1230.*7 

Impeachment based on anything less than all relevant evidence would compromise the 
public’s faith in the process. See Hastings, 833 F.2d at 1445 (“Public confidence in a procedure 
as political and public as impeachment is an important consideration justifying disclosure.”’). 
Further, as already discussed, denying HJC evidence relevant to an impeachment inquiry could 
pose constitutional problems. See supra Parts HI.B.3; see also Hastings, 833 F.2d at 1445 
(concluding that denying the House the full record available, including the grand jury material, 
for use in impeachment would “clearly violate separation of powers principles”). These 
principles may, on their own, justify disclosure. See Hastings, 833 F.2d at 1442; Order, In Re: 
Grand Jury Investigation of U.S. Dist. Judge G. Thomas Porteous, Jr., No. 2:09-mc-04346- 
CVSG, at 3; In re 1972 Grand Jury Report, 370 F. Supp. at 1230. Features of the House’s 
investigation and of the Mueller Report make HJC’s need for the grand jury materials referenced 
and cited in the Report especially particularized and compelling. 

First, several “portions of the Mueller Report” are of particular interest to HJC, including 
the Trump Tower Meeting, Carter Page’s trip to Moscow, Paul Manafort’s sharing of internal 
polling data with a Russian business associate, and the Seychelles meeting, as well as 
information about what candidate Trump knew in advance about Wikileaks’ dissemination in 


July 2016 of stolen emails from democratic political organizations and the Clinton Campaign. 


a At the time, DOJ similarly recognized that “[t]he ‘need’ for the House to be able to make its profoundly 


important judgment on the basis of all available information is as compelling as any that could be conceived.” HJC 
App., Ex. P, Mem. for the U.S. on behalf of the Grand Jury, In re 1972 Grand Jury Report, 370 F. Supp. 1219 (Mar. 
5, 1974), ECF No. 1-17. DOJ now attempts to distinguish In re 1972 Grand Jury Report on the ground that the 
grand jury itself initiated the request to disclose the Watergate Roadmap to Congress, DOJ Resp. at 35, but Rule 6(e) 
does not give different treatment to disclosures by grand jurors, see FED. R. CRIM. P. 6(e)(2)(B)(i), and so, 
unsurprisingly, the grand jury’s involvement featured not at all in the relevant portions of Chief Judge Sirica’s 
analysis, see In re 1972 Grand Jury Report, 370 F. Supp. at 1229-31. 
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See HJC App. at 35-36. Rule 6(e) material was redacted from the descriptions of each of these 
events in the Mueller Report and access to this redacted information is necessary to complete the 
full story for HJC. In some instances, without access to the redacted material, HJC cannot 
understand what the Special Counsel already found about key events. For example, what 
appears to be a citation to grand jury material supports the investigative finding that then- 
candidate Trump asked Manafort for continued updates about WikiLeaks’s plans to release 
hacked documents. See Mueller Report at I-18 n.27. 

Second, numerous individuals have already testified before or given interviews with HJC 
or other House committees about the events noted above that are central to the impeachment 
inquiry and also described in the Mueller Report.** These witnesses include Donald Trump, Jr., 
Carter Page, Erik Prince, Steve Bannon, and Corey Lewandowski.* Of concern is that another 
witness who spoke to both the Special Counsel and to Congress, Michael Cohen, has already 
been convicted of making false statements to Congress, Mueller Report at I-195—96, and two 
other individuals have been convicted of making false statements to the FBI in connection with 
the Special Counsel’s investigation, see id. at I-192 (Papadopoulos); id. at I-194 (Flynn). The 
record thus suggests that the grand jury material referenced or cited in the Mueller Report may 
be helpful in shedding light on inconsistencies or even falsities in the testimony of witnesses 


called in the House’s impeachment inquiry. See HJC App. at 37 (seeking the materials “to 


a8 In particular, the activities of the House Permanent Select Committee on Intelligence (“HPSCI’) are 


relevant here because HJC’s protocols for handling the grand jury information, discussed infra, state that the 
information will be shared with Members of HPSCI. See HJC App., Ex. X, Jerrold Nadler, Chairman, HJC, [HJC] 
Procedures for Handling Grand Jury Information (“GJ Handling Protocols”) ¥ 11, ECF No. 1-25. With HJC, HPSCI 
is one of the six committees conducting the impeachment inquiry. See Pelosi Tr. 

5 See DOJ Resp. at 34 & n.23 (noting testimony by Trump Jr., Page, Bannon, and Prince and citing Minority 
Views, HPSCI Report, https://intelligence.house.gov/uploadedfiles/20180411_-_final_- 
_hpsci_minority_views_on_majority_report.pdf); Thursday: House Judiciary to Consider Procedures Regarding 
Whether to Recommend Impeachment, COMM. ON THE JUDICIARY (Sept. 9, 2019), 

https://judiciary.house. gov/news/press-releases/thursday-house-judiciary-consider-procedures-regarding-whether- 
recommend (Lewandowski). 
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refresh or challenge th[e] testimony” of witnesses before Congress and “to corroborate [witness] 
veracity”); see also Hr’g Tr. at 40:5-41:17 (HJC) (confirming that the grand jury material would 


be used to impeach or corroborate witnesses).*° 


Disclosure is thus necessary here to prevent 
witnesses from misleading the House during its investigative factfinding. See supra Part III.B.3 
(discussing the House’s factfinding role). As DOJ acknowledges, disclosure of grand jury 
information “when necessary to avoid misleading a trier of fact” is a paradigmatic showing of 
“particularized need.” DOJ Resp. at 18-19 (recognizing that requests under the “judicial 
proceedings exception typically arose” in this situation and quoting Douglas Oil); Douglas Oil, 
441 U.S. at 222 n.12 (“The typical showing of particularized need arises when a litigant seeks to 
use “the grand jury transcript at the trial to impeach a witness, to refresh his recollection, to test 
his credibility and the like.’” (quoting Procter & Gamble Co., 356 U.S. at 683)). 

Third, HJC needs the requested material not only to investigate fully but also to reach a 
final determination about conduct by the President described in the Mueller Report. See HJC 
App. at 34 (requesting the material “to assess the meaning and implications of the Mueller 


Report”).4” 


Given that the Special Counsel stopped short of a “traditional prosecutorial 
judgment” or any “ultimate conclusions about the President’s conduct,” Mueller Report at II-8, 
in part to avoid “preempt[ing] constitutional processes for addressing presidential misconduct,” 
id. at Il-1; see also id. at 2 (“[W]hile this report does not conclude that the President committed a 
crime, it also does not exonerate him.”’), “the House alone can hold the President accountable for 


the conduct described,” HJC Reply at 19. HJC cannot fairly and diligently carry out this 


responsibility without the grand jury material referenced and cited in the Mueller Report. Put 


48 In identifying this need, HJC’s application focused on the example of Don McGahn, see HJC App. at 37, 


but DOJ has now confirmed that McGahn did not testify before the grand jury, see Revised ADAG Decl. { 4. 
eh As HJC confirmed at the hearing, the recent revelations related to Ukraine have not displaced HJC’s focus 
on investigating the conduct described in the Mueller Report. See Hr’g Tr. at 30:25—32:22. 
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another way, HJC requires the grand jury material to evaluate the bases for the conclusions 
reached by the Special Counsel. 

Critically, for example, the Mueller Report states: “The evidence we obtained about the 
President’s actions and intent presents difficult issues that prevent us from conclusively 
determining that no criminal conduct occurred.” Mueller Report at II-2. The grand jury material 
relied on in Volume II is indispensable to interpreting the Special Counsel’s evaluation of this 
evidence and to assessing the implications of any “difficult issues” for HJC’s inquiry into 
obstruction of justice. The same is true of the material redacted from Appendix C, which details 
the Special Counsel’s unsuccessful efforts to interview the President directly, the Special 
Counsel’s choice not to issue a grand jury subpoena for the President’s testimony, and related 
information redacted for grand jury secrecy. See Mueller Report App’x C-1—C-2. 

Complete information about the evidence the Special Counsel gathered, from whom, and 
in what setting is indispensable to HJC. The recent revelation that two individuals who figured 
prominently in events examined in the Mueller Report—Don McGahn and Donald Trump, Jr. — 
were not compelled to testify before the grand jury illustrates this point. See Revised ADAG 
Decl. { 4. The choice not to compel their testimony may indicate, for example, that the Special 
Counsel intended to leave aggressive investigation of certain potential criminal conduct, such as 
obstruction of justice by the President, to Congress. That intention should inform HJC’s 
investigation of those same issues. The grand jury material redacted from and cited in the Report 
may provide other significant insights into the Special Counsel’s use of, or decisions not to use, 
the grand jury. Those insights may be essential to HJC’s decisions about witnesses who should 
be questioned and about investigatory routes left unpursued by the Special Counsel that should 


be pursued by HIJC prior to a final determination about impeachment. 
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Similarly, disclosure is necessary to assist HJC in filling, or assessing the need to fill, 
acknowledged evidentiary “gaps” in the Special Counsel’s investigation. See supra Part I.A. 
The Report detailed or alluded to investigative choices by the Special Counsel about immunity, 
about privilege, about pursuit of hard-to-get evidence, and other matters. As described earlier, 
these choices had an impact on the quantity and quality of evidence gathered about events of 
interest to HJC, including the Trump Tower Meeting, Carter Page’s trip to Moscow, Erik 
Prince’s Seychelles meeting, and potential tampering of Michael Cohen’s testimony to Congress. 
See supra Part I.A. The Special Counsel helpfully documented those impacts, identifying critical 
factual disputes his investigation left unresolved and pointing to potential criminal violations that 
went uncharged due at least in part to gaps in evidence. See supra Part I.A. HJC thus needs the 
grand jury material redacted from and cited in the Report to pursue evidence that the Special 
Counsel did not gather and to resolve questions—including the ultimate question whether the 
President committed an impeachable offense—that the Special Counsel simply left unanswered. 

In a last gasp effort to deny HJC access to the requested grand jury information, DOJ 
argues that HJC cannot show “particularized need” because other sources, such as the public 
version of the Mueller Report, the other categories of material redacted from the Mueller Report, 
congressional testimony, and FBI Form 302 interview reports (“FBI-302s”’), can supply the 
requisite information. See DOJ Resp. at 31-34. As the preceding discussion makes abundantly 
clear, this argument gets the basic relationship between HJC’s and the Special Counsel’s 
investigations backwards: the overlap between these investigations enhances, rather than detracts 
from, HJC’s showing of “particularized need.” Cf. In re Grand Jury Proceedings GJ-76-4 & 


GJ-75-3, 800 F.2d 1293, 1302 (4th Cir. 1986) (explaining that “particularized need’ standard 
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requires more than relatedness but that “[o]bviously, the materials must be ‘rationally related’ for 
otherwise there would be no reason at all to disclose’’). 

Furthermore, the sources DOJ identifies cannot substitute for the requested grand jury 
materials. To insure most effectively against being misled, HJC must have access to all essential 
pieces of testimony by witnesses, including testimony given under oath to the grand jury. 
Additionally, for purposes of assessing and following up on the Mueller Report’s conclusions, 
the full Report is needed: the grand jury material may offer unique insights, insights not 
contained in the rest of the Report, congressional testimony, or FBI-302 reports. 

Finally, DOJ claims that “[a] finding of ‘particularized need’ is especially inappropriate” 
because HJC “has not yet exhausted its available discovery tools”—namely, waiting for DOJ to 
fulfill its promised production of FBI interview reports and using congressional subpoenas. DOJ 
Resp. at 32-33 (citing In re Grand Jury §9-4-72, 932 F.2d 481, 488 (6th Cir. 1991)). In 
particular, DOJ cites an agreement reached with HJC this summer for DOJ to provide to HJC the 
thirty-three FBI-302 reports cited in Volume II of the Report, contending that this agreement 
must preclude a finding of “particularized need.” See DOJ Resp. at 32. These arguments smack 
of farce. The reality is that DOJ and the White House have been openly stonewalling the 
House’s efforts to get information by subpoena and by agreement, and the White House has 
flatly stated that the Administration will not cooperate with congressional requests for 
information. See Letter from Pat A. Cipollone, Counsel to the President, to Representative 
Nancy Pelosi, Speaker of the House, et al. (Oct. 8, 2019) at 2. 

Regarding DOJ’s production of FBI-302s, “the bottom line,” as HJC put it, is that some 


302s have so far been produced by DOJ but not “the ones of most interest.””» HJC Resp. to DOJ 
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Second Supp. at 4, ECF No. 41.48 Although DOJ at first “anticipate[d] making the remaining 
FBI-302s available,” DOJ First Supp. at 3, DOJ now says it “may need to amend the... 
agreement” because of a letter the White House sent to congressional leadership on October 8, 
see DOJ Second Supp., Second Decl. of ADAG Bradley Weinsheimer (“Second ADAG Decl.”’) 
{ 6, stating that “President Trump and his Administration reject [the House’s] baseless, 
unconstitutional efforts to overturn the democratic process” and “cannot participate in [the 
House’s] partisan and unconstitutional inquiry,” Letter from Pat A. Cipollone, Counsel to the 
President, to Representative Nancy Pelosi, Speaker of the House, et al. (Oct. 8, 2019) at 2. The 
letter’s announced refusal to cooperate extends to congressional subpoenas, which the President 
himself had already vowed to “fight[].”. Remarks by President Trump Before Marine One 
Departure, WHITE HOUSE (Apr. 24, 2019), https://www. whitehouse. gov/briefings- 
statements/remarks-president-trump-marine-one-departure-39/ (“Well, we’re fighting all the 
subpoenas.”’). 

The White House’s stated policy of non-cooperation with the impeachment inquiry 
weighs heavily in favor of disclosure. Congress’s need to access grand jury material relevant to 
potential impeachable conduct by a President is heightened when the Executive Branch willfully 
obstructs channels for accessing other relevant evidence. 

Z. The Need for Disclosure Outweighs the Need for Continued Secrecy 

Any “considerations justifying” continued grand jury “secrecy bec[a]me less relevant” 
once the Special Counsel’s investigation, and attendant grand jury work, concluded. Douglas 
Oil, 441 U.S. at 223. Once a grand jury has ended, interests in preventing flight by those who 
might be indicted and in protecting sitting jurors and witnesses disappear, or lessen considerably. 


a8 DOJ has produced redacted FBI-302s for only seventeen of the thirty-three individuals promised. DOJ’s 
Supplemental Submission Regarding Accommodation Process (“DOJ First Supp.”) at 3, ECF No. 37. 
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See id. at 222 (recognizing that “the interests in grand jury secrecy” are “reduced” once “the 
grand jury has ended its activities”); Butterworth v. Smith, 494 U.S. 624, 632-33 (1990) 
(identifying these as the considerations that no longer apply “[w]hen an investigation ends”); In 
re 1972 Grand Jury Report, 370 F. Supp. at 1229; 1 Charles Alan Wright & Arthur R. Miller, 
Federal Practice and Procedure § 106 (4th ed. 2019). 

Once a grand jury has ended, the primary purpose of secrecy is safeguarding future grand 
juries’ ability to obtain “frank and full testimony.” Douglas Oil, 441 U.S. at 222. Any risk of 
damage to this interest is slim here, for two reasons. First, as DOJ itself emphasizes in arguing 
that HJC cannot establish a need for the material, categories one and two of HJC’s request are 
relatively “limited.” DOJ Resp. at 6; see also id. at 31 (calling the redactions “minimal’”); 
Revised ADAG Decl. { 3. Disclosure of “limited” information, including excerpts of grand jury 
transcripts, to HJC is unlikely to deter potential future grand jury witnesses. Second, disclosure 
is to the House, not to the public, and “less risk of . . . leakage or improper use” of grand jury 
material is present when disclosure is made to “government movants.” Sells Eng’g, Inc., 463 
USS. at 445; Hastings, 833 F.2d at 1441 (considering factors “peculiar to the [HJC] as a 
government movant’). Here, HJC guarantees that “a high degree of ‘continued secrecy’ could in 
fact be maintained” under already-adopted Grand Jury Handling Procedures calling for storage 
of the material in a secure location and restriction of access to Members of HJC and HPSCI. See 
HJC App. at 38 (citing GJ Handling Protocols); see also In re 1972 Grand Jury Report, 370 F. 
Supp. at 1230 (observing that the relevant standard “might well justify even a public disclosure” 
but that there is “certainly ample basis for disclosure to a body” that “has taken elaborate 
precautions to insure against unnecessary and inappropriate disclosure of these materials”). DOJ 


discounts these procedures as “entirely illusory” because they can be altered “on a simple 
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majority vote” by HJC, DOJ Resp. at 36, but offers “no basis on which to assume that the 
Committee’s use of the [material] will be injudicious or that it will disregard” or change these 
procedures, In re 1972 Grand Jury Report, 370 F. Supp. at 1230. Such an assumption would be 
inappropriate. See supra Part II.B.3 (discussing deference due to Congress in this matter). 

Certainly, a continued interest in protecting from “public ridicule” individuals 
investigated but not indicted by the grand jury persists even when a grand jury has ended. 
Douglas Oil, 441 U.S. at 219; see also Wright & Miller, supra, § 106. The risk of public 
reputational harm to such individuals is slim to none here, however, where disclosure is to HJC 
under special handling protocols. Further, any remaining interest in secrecy is diminished by 
widespread public knowledge about the details of the Special Counsel’s investigation, which 
paralleled that of the grand jury’s, and about the charging and declination decisions outlined in 
the Mueller Report. See In re Grand Jury Subpoena, Judith Miller, 438 F.3d 1138, 1140 (D.C. 
Cir. 2006) (recognizing that “when information is sufficiently widely known” it has no 
“character [of] Rule 6(e) material” (quoting In re North, 16 F.3d at 1245)). 

DOJ argues that ongoing criminal matters referred by the Special Counsel’s Office for 
investigation or prosecution are the chief reason for continued secrecy. See DOJ Resp. at 36—37 
(citing, inter alia, Mueller Report App’x D (“Special Counsel’s Office Transferred, Referred, 
and Completed Cases”)). That DOJ has already disclosed to certain Members of the House the 
material redacted from the Mueller Report to prevent harm to ongoing matters, see DOJ Resp. at 
8; see also Hr’g Tr. at 4:44:11, undercuts this claim that continued secrecy of the grand jury 
material is required to protect any ongoing investigations or cases. HJC has nevertheless made 
clear that it has “no interest whatsoever in undermining any ongoing criminal proceedings” and 


has expressed willingness to negotiate with DOJ about disclosure of any grand jury information 
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that DOJ believes could harm ongoing matters. Hr’g Tr. at 45:2—-45:11. The Court expects that 
any such negotiations between the parties would be limited to the six redactions for grand jury 
information in Volume I of the Report that DOJ has already identified as presenting potential 
harm to ongoing matters. See Second ADAG Decl. { 3. 

ES ES * 

The need for continued secrecy is minimal and thus easily outweighed by HJC’s 
compelling need for the material. Tipping the scale even further toward disclosure is the public’s 
interest in a diligent and thorough investigation into, and in a final determination about, 
potentially impeachable conduct by the President described in the Mueller Report. See In re 
1972 Grand Jury Report, 370 F. Supp. at 1230; see Illinois v. Abbott & Assocs., Inc., 460 U.S. 
557, 567 n.15 (1983) (“[T]he district court may weigh the public interest, if any, served by 
disclosure to a governmental body.”). 

3. Scope of Disclosure Authorized 

HJC has shown that it needs the grand jury material referenced and cited in the Mueller 
Report to avoid a possible injustice in the impeachment inquiry, that this need for disclosure is 
greater than the need for continued secrecy, and that the “request is structured to cover only 
material so needed.” Douglas Oil, 441 U.S. at 222.4? DOJ is ordered to disclose that material to 
HJC promptly, by October 30, 2019. HJC may file further requests with the Court articulating 
its particularized need for disclosure of any additional material requested in its initial application. 
IV. CONCLUSION 

For the foregoing reasons, HJC’s application is granted. Consequently, DOJ is ordered to 
provide promptly, by October 30, 2019, to HJC all portions of the Mueller Report that were 


DOJ concedes that the requests for the material referenced or cited in the report are properly structured. 
See DOJ Resp. at 37-38 (challenging only the structure of HJC’s request for material in category three). 
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redacted pursuant to Rule 6(e) and any underlying transcripts or exhibits referenced in the 
portions of the Mueller Report that were redacted pursuant to Rule 6(e). HJC is permitted to file 
further requests articulating its particularized need for additional grand jury information 
requested in the initial application. 

An appropriate Order accompanies this Memorandum Opinion. 


Date: October 25, 2019 


BERYL A. HOWELL 
Chief District Judge 
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FL_Marco Rubio 


Save the Republican Party. Voting to impeach is the only way that you can hope to preserve 
the Republican Party as a single functioning unit. If you do not vote to impeach, you will be 
destroying the party. The party is already tearing itself asunder and will not recover if you do 
not take the active steps required to preserve it. 


Brian Smith | Sign Out 
Post Review 


© Reply 


guest 

about an hour ago 

Our party has become pathetic and without leadership. Dominated by populist morons 
scared of demographic and economic change . 5 years ago you, Graham, McCarthy and 
others stood-up to the dumpster-fire that is Trump. Once he was in office, fearful of his base, 
you and the boys decided to gargle his balls. Pathetic. Were McCain alive today, he would 
slap those balls out of your mouth Marco. He'd help you do what you know you have to do, 
but are too scared to do yourself. Convict that orange turd and return the party to respect. 
You won't get another chance and we'll remember how you failed to defend they country and 


party. 


“© Reply 


BigEasy 

about 4 hours ago 

Senator Rubio, Oh how that pains me to say. So what is your problem? Are you now a 
Q'publican? How you can openly disregard your sworn (on a Bible by the way) duty to uphold 
and defend the Constitution of the United States of America. You are a disgrace to this 
Country andy our family. How you continue to enable this criminal who was the 45th 
president. Your TRUE COLORS and treasonous behavior will forever be in history books that 
will be taught in schools forever! Karma will come some day karma will come! | feel so sorry 
for your family name that will forever be disgraced. Sad.......... 


© Reply 


guest 
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2/11/2021 Contact Info - U.S. Senator for Florida, Marco Rubio 


If you are a Floridian and need Senator Rubio’s help with a federal agency, please fill out a casework request 
form here (https://www.rubio.senate.gov/public/index.cfm/casework-form). For information on COVID-19, 


CONTACT INFO 


Home (/public/index.cfm/home) / Contact Info (/public/index.cfm/contact) 


Email Me 


Note: Fields marked with an * are required. 


Share your opinion on important issues and legislation we are debating in 
Congress. 


| want to know which issues you care about most. 


To discuss your case with someone on my staff, please contact the office nearest you: 
Orlando, Miami, Tampa, Jacksonville, Pensacola, Tallahassee, Naples, Palm Beach. 
(Please do not send your request to my Washington, D.C. office as it will delay the 
response to your request.) 


For media inquiries, please call our Washington office at 202-224-3041.@ 


Prefix * 


Dr. v 


First Name * 


BRIAN 


Last Name * 


SMITH 


Address * 


12746 Parkbury Drive 


Address 2 


City * 
Orlando 


https://www.rubio.senate.gov/public/index.cfm/contact 


click 
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State * 


Florida v 
Zip * 
32828 


Email * 


basinps@aol.com 


Phone 


4074572800 
Topic * 
Impeachment v 


Please type the subject of your message: * 


Save the Republican Parrty 


Your message: * 


Save the Republican Party. Voting to impeach is the only way that you can hope to preserve the Republican 
Party as a single functioning unit. If you do not vote to impeach, you will be destroying the party. The party 
is already tearing itself asunder and will not recover if you do not take the active steps required to preserve 
it. 


Submit 


https:/Awww.rubio.senate.gov/public/index.cfm/contact 
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2/11/2021 FL_Rick Scott (R-FL) 


Save the Republican Party. Voting to impeach is the only way that you can hope to preserve 
the Republican Party as a single functioning unit. If you do not vote to impeach, you will be 
destroying the party. The party is already tearing itself asunder and will not recover if you do 
not take the active steps required to preserve it. 


SIGN IN OR POST AS GUEST 
£G Q 

Username 

i) 
Email 
Post Review 
“> Reply 

guest 


about 4 hours ago 

It is truly dismaying to see the ignorance and lack of understanding of the meaning of justice 
displayed by so many calling for the impeachment of Trump. Trump Derangement Syndrome 
has overcome so many that they are unable to reason or think clearly. How sad that such 
people have never grown-up! There is a reason that children are not allowed to vote. 


> Reply 
rose986 
about 4 hours ago 
Will Mob Rule Prevail in this Country? 

> Reply 


Pauk Lege 
about 4 hours ago 


Normally, | would not bother as | know most of the Republicans have long lost any sense of 
decency. In the least, you, Mr. Scott, cannot believe that Trump attempted to stop the 
insurrection and the death of 5 Americans. For this alone, you must vote to convict Trump. 
Not to do so, is to validate the insurrectionists and emboldened Trump further. 
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2/11/2021 Contact Rick | SENATOR RICK SCOTT 


Contact Rick 


Please use the following form to contact me with your comments and 


concerns regarding a legislative issue. Please include your full name and 


address to receive a written response. Fields marked with an (*) are required. 


NOTE: If you are requesting casework (/casework) assistance with a federal 
agency (e.g. issues with VA benefits, Social Security payments, USCIS case 

status, etc.), please visit the Help with Federal Agency page here (/casework). 
This will ensure your casework request is routed directly and most efficiently 


to our casework team. 


Constituent Information 


Prenx* 


Mr. 


First Name" 


DR. BRIAN 


Last Name’ 


SMITH 


Address 1° 


12746 PARKBURY DRIVE 


https://www.rickscott.senate.gov/contact_rick 


1/3 


2/11/2021 Contact Rick | SENATOR RICK SCOTT 


Address 2 


City” 
ORLANDO 

State’ 
FL 

ZO 


32828 


Phone 


4074572800 


Email Address * 


basinps@aol.com 


Message Details 


TOPIC” 


Congressional Issues 


Please type the subject of your message” 


Save the Republican Party 


Message * 


https://www.rickscott.senate.gov/contact_rick 


2/11/2021 Contact Rick | SENATOR RICK SCOTT 


Save the Republican Party. Voting to impeach is the only way that you can hope to preserve the 
Republican Party as a single functioning unit. If you do not vote to impeach, you will be 
destroying the party. The party is already tearing itself asunder and will not recover if you do not 


take the active steps required to preserve it. 


Send message 


¥ (https: //twitter.com/SenRickScott) 
(https: //www.instagram.com /flsenrickscott/) 
f (https: //www.facebook.com /RickScottSenOffice /) 


You 
(https: //www.youtube.com /channel/UC-Y9pFmW4PYGZHkC8lcqgSkQ) 
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